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INTRODUCTION

Abstract

Aim: In this paper, we critically discuss the ethics of nurses’ choice to strike during the
COVID-19 pandemic, considering legal and ethical arguments, overlaying the Ubuntu
philosophy, an African ethic.

Background: The recent unprecedented coronavirus disease pandemic and the
increased reports on the absence of personal protective equipment in South Africa places
many health workers’ lives at risk. Nurses spend most of their time with patients, which
exposes them to fatal risks as they work in unsafe environments.

Research Methods: Exploratory literature review was conducted using Pubmed,
CINAHL, Google Scholar and Science Direct) and law cases repository.

Findings: Nurses thus may be justified in striking to protect their safety. State healthcare
entities are obliged to ensure safety and protect the health of professionals during the
pandemic. According to their Code of Practice and Pledge of Service, they are ethically
obliged to put patients first, and as a result, they are legally barred from engaging in
strike action.

Conclusion: We conclude that there may be constitutional human rights arguments to
support strike action. We also find that ethical principles alone do not provide clear
direction to guide nurses in making justified and ethical decisions regarding service pro-
vision in an environment threatening to compromise their safety.
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their lives (WHO, 2021). In South Africa, over 2 million people
have been infected with 62171 people dead from the viruses

In December 2019, the coronavirus disease (COVID-19) broke
out in Wuhan, China, entering the global public health arena,
causing great havoc to health systems in developed and devel-
oping countries (Liu et al., 2020). According to the World
Health Organization (WHO) on the 6 July 2021, globally
183 934 913 people had been infected and 3985022 had lost

with nurses and other healthcare workers included (WHO,
2021).

In March 2020, WHO declared the disease a pandemic and
recommended measures such as regular sanitization, hand
washing, personal protective equipment (PPE), and social
distancing to combat the spread of the virus (Cucinotta &
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BETWEEN A ROCK AND A HARD PLACE

Vanelli, 2020). The sudden and devastating virus has exposed
the inadequacies of the healthcare systems to manage mas-
sive public infections such as COVID-19 (Gilbert et al., 2020;
Gondi et al., 2020). Since the declaration of the pandemic,
there have been first, second, and currently third waves of
the virus. These waves refer to the sustained rise and fall
in the number of infections at different times (Zhang et al,,
2021).

Due to the suddenness of the first wave, healthcare sys-
tems worldwide experienced shortages of PPE, which protects
healthcare workers from getting infected through exposure
to infected patients, subsequently spreading the infection to
seemingly healthy patients (Ip et al., 2020; Rowan & Laffey,
2020). The situation has exposed the readiness and willingness
of the employers to provide a conducive and safe environment
for health workers, consonant with their fiduciary labor rela-
tions responsibilities. At the same time, the issue of workers’
rights to work in a safe environment and exercise these rights
has also gained traction (McQuoid-Mason, 2020).

In a bid to ensure a safe working environment, the WHO
called for rationed use of PPE and provision of suitable PPE
to healthcare workers, including nurses, as stated below:

“Provide adequate Infection Prevention and
Control (IPC) and PPE supplies (masks, gloves,
goggles, gowns, hand sanitizer, soap and water,
cleaning supplies) in sufficient quantity to
healthcare or other staff caring for suspected or
confirmed COVID-19 cases” (WHO, 2020).

The same call for rationed IPC and PPE use was echoed by
the National Department of Health in South Africa in the fol-
lowing directive aimed at combating the spread of COVID-19:

“All health authorities should endeavor to source
and provide health equipment, sanitation mate-
rial and medical supplies to various sites as may
be required to respond to the COVID -19 out-
break” (Department of Health, 2020).

According to these directives, employers are responsible
for providing all health workers with PPE, training, risk
allowance, and reimbursement in exposure to occupational
hazards. The International Labor Organization (ILO) states
that employers are responsible for ensuring a safe working
environment for employees and having enough resources to
render quality nursing care. In South Africa, the Occupational
Health and Safety Act (No. 181 of 1993 as amended) protects
workers” well-being by ensuring their uncompromised safety
from any work-related hazards (Department of Labor, 1993).
It is expected that during the first wave, the healthcare system
would have made amendments and made provisions to delay
the spread while preparing resources to fight the scourge.
Unfortunately, this was not necessarily the case. Hospitals still
experienced a shortage of PPE, exposing the healthcare work-
ers more to the risk of infection, fatigue, and mental exhaus-
tion (Chersich et al., 2020).
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In the race against reducing the transmission rate, at the end
of the first wave, vaccines were rolled out globally. Vaccina-
tion of healthcare workers and the general populace was done
in many developed countries to control the surge of infec-
tions (Hall et al., 2021). However, the roll-out of vaccination in
South Africa has been slow and has attracted hesitancy among
the public (Dzinamarira et al., 2021). This slow roll-out has
further exposed healthcare workers to unsafe working envi-
ronments, making the third wave deadlier.

As frontline workers in the battle against COVID-19, nurses
have the right to work in safe environments (McQuoid-
Mason, 2020), although this is not often the reality on the
ground. Nurses around the world have expressed concerns
over the lack of PPE in COVID-19 designated hospitals. In
most cases, employers failed to adhere to the standards of
care and protection prescribed by WHO, resulting in front-
line workers being exposed to infection (McQuoid-Mason,
2020). Padilla (2020), for example, documented nurses calling
for public assistance to provide masks because their employers
expected them to wear one mask for 5 days, increasing their
risk of infection.

The failure of the State and the healthcare systems to create
safe environments for healthcare workers during the COVID-
19 pandemic has led to a spate of outcries from nursing orga-
nizations throughout the world. For example, the American
Nurses Association, the Royal College of Nursing, and the
International Council of Nurses (ICN) have all registered their
dissatisfaction with the scant supply of PPE and the subse-
quent risk it poses to nurses as frontline healthcare workers
(American Nurses Association, 2020; Kennedy, 2021; Royal
College of Nursing, 2020). Similarly, nurse unions in South
Africa vehemently voiced their dissatisfaction by threatening
not to touch any patients if they are not provided with PPE
(Mathe, 2020). One of the unions even took the State to court
while other unions have threatened to embark on strike action
(Roelf & Winning, 2020). Chersich et al. (2020) maintain that
African healthcare workers must raise their voices regarding
their needs for a safe working environment, including the pro-
vision of PPE, to inform policies during the COVID-19 pan-
demic.

Strike actions are often embarked on by aggrieved work-
ers when their labor rights are not upheld (Gernigon et al.,
2000; Novitz, 2016). When it comes to strike action, profes-
sional nurses have sometimes been publicly criticized. Nurses
have often been viewed as breaching their oaths and behaving
unethically if they put their rights above those of the patient
(Fisher, 2017). Often this raises the question: Are nurses enti-
tled to human rights? Nurses, first, are human before being
nurses. Therefore, nurses are subject to give and receive funda-
mental ethics contained in the human rights charter (Haddad
& Geiger, 2020; Oguisso et al., 2019). Nursing has always been
an indispensable pillar of healthcare systems; their action or
inaction greatly determines patient health outcomes. Nurses
are expected to deliver quality healthcare services to patients
in healthy and safe environments as clearly articulated in the
Patients” Rights Charter (Daniels, 2020; Singh & Mathuray,
2018).
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The overarching questions that this paper seeks to answer
are “Whether strike action by nurses as frontline workers during
a pandemic is ethical? What are the different principles of ethics
that must be considered when deciding to protest?” This paper
considers five main principles of ethical decision-making that
should be considered before embarking on strike action.

ETHICAL DECISION-MAKING

During this COVID-19 pandemic, the ethical decision-
making skills of a nurse are critical. Ethical decision-making
is the process of making decisions based on ethical princi-
ples when faced with an ethical dilemma (Roshanzadeh et al.,
2020). Nurses have the unacceptable choice between caring for
the lives of their patients and risks to their own lives in an envi-
ronment without PPE. Ethical decision-making models could
assist nurses in making choices imbued with moral courage,
which relates to the strength of character to adhere unwaver-
ingly to one’s beliefs and sense of values and morals. In some
instances, moral courage becomes the propellant for protect-
ing ethical decision-making to resist authoritative behavior by
the State as an employer.

Moral courage also signifies the ability of professionals to
persevere and stand up for what is right irrespective of sup-
port from others, especially on life-and-death matters (Mur-
ray, 2010). Similarly, in the COVID-19 context, moral courage
is required to inform nurses’ decisions on whether to treat and
care for a patient in the absence of PPE. A nurse who feels
strongly about the right to work in a safe and healthy envi-
ronment will necessarily require moral courage to refuse to
administer care without PPE. Likewise, a nurse who morally
and professionally decides to care for a patient despite the
availability of PPE still requires moral courage to stand by
their decision. However, moral courage should not be con-
fused with moral arrogance and moral certitude. Moral certi-
tude fortifies the conviction of individuals about the absolute
correctness of their decisions. Meanwhile, moral arrogance
depicts the condescension with which the opposing choices,
views, and decisions are undermined (Murray, 2010). In a situ-
ation where group dynamics loom large, the moral courage of
an individual could be arrogantly subsumed by the collective
group and morality paraded as that particular group’s identity
(Mwiandi, 2011). For instance, the moral certitude or individ-
ual choice or decision of a nurse belonging to a group (e.g.,
labor union) could be challenging to express in a situation
where the dominant views and decisions of the majority pre-
vail unilaterally.

In some instances, ethical principles tend to contradict each
other, requiring intuition as the primary factor for balancing
and resolving such contradictions. Accordingly, nurses may
resort to ethical principles to make informed decisions on
whether to participate in a strike or withhold their (essential)
services to patients on account of the employer failing to pro-
vide PPE. However, there may be conflicting ethical principles
since they (principles) do not necessarily conform to a rank-
ordered or hierarchical application, thus making it challeng-
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ing to balance beneficence against autonomy during decision-
making moments.

In the current COVID-19 context, the nurse is then con-
fronted with deciding the dilemma: “Do I prioritize doing good
by taking care of patients despite the possibility of me contracting
the virus?” This has no clear-cut answer. Furthermore, during
nursing practice in the pandemic, there is often no exhaustive
account using principles as a framework for moral reasoning.
In addition, the principles do not provide a full philosoph-
ical justification for decision-making. It then becomes diffi-
cult to make an informed decision, as ethical decision-making
models only provide guidelines but not proper answers (Page,
2012).

Professional and moral obligation during a
pandemic

Nurses are professionally and morally obliged to take care of
patients (Dowie, 2017). Such obligation extends to caring for
patients during a health emergency like a pandemic and risky
situation such as war and natural disasters (Leider et al., 2017).
Professional obligation is embodied in ethical codes of nurs-
ing and the oath that nurses take before they start to prac-
tice as health professionals. In many countries, when taking
their oath, nurses declare to care for patients without con-
sidering their creed, gender, or nationality. Most importantly,
nurses declare in their oath that patients will be their first con-
sideration. The oath is declared in front of their parents and
members of the public as witnesses. Nurses are thus obliged
to promote health, prevent disease, and alleviate the suffering
of individual patients (ANA, 2019). However, fulfilling these
oaths becomes a “gray area” when nurses must balance their
own safety and that of patients. Similar concerns with the
dilemma of obligations facing healthcare professionals have
also been expressed by Chima (2013), who asserts that doc-
tors and other healthcare workers have a fiduciary obligation
to patients.

Nurses in South Africa are also governed by and obligated
to the laws of the land. These include The Constitution of
the Republic of South Africa (Act No. 108 of 1996), the Labor
Relations Act (LRA; No. 66 of 1995), the Basic Conditions of
Employment Act (No. 75 of 1997), and the Nursing Act (No.
33 of 2005). Nurses are also members of society. Therefore,
they have a moral obligation to serve their patients according
to society’s expectations, which often decides what constitutes
right and wrong. Nurses thus have an obligation and moral
duty to render quality and safe nursing care.

In addition to providing quality care to patients in a safe
environment, a nurse’s role also entails patient advocacy—
helping patients understand their medical conditions and
making informed ethical decisions in that context. In this
context, ethical dilemmas —albeit from two varying but
interrelated stakeholder categories and interests—conjoin
the extent of decision-making by both nurses, on the one
hand, and patients, on the other (Desai et al., 2020). Ethi-
cal principles guide nurses’ decision-making in the event of
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a dilemma. In addition to their ethical principles and the
Patients’ Rights Charter, nurses in South Africa are also bound
by morals and societal expectations, such as the African
philosophy of Ubuntu. Therefore, ethical principles such
as respect for autonomy, beneficence, non-maleficence, jus-
tice, and the philosophy of Ubuntu guide nurses in ethical
decision-making.

Respect for autonomy

The principle of respect for autonomy is premised on respect-
ing other’s rights to dignity and their ability and freedom to
make informed choices and decisions. Accordingly, nurses
must exercise autonomous decision-making regarding their
obligations and right to serve vis-a-vis their right to life,
which is endangered by situations of PPE shortages amid
the COVID-19 pandemic. Respect for autonomy also entails
informed consent (Owonikoko, 2013). Nurses have an unwrit-
ten consent with patients, backed by the professional, legal,
and ethical/moral codes of practice (for nurses) balanced
with a patients’ repertoire of rights. In mediating through
the milieu of unwritten consent, and exercising their right to
autonomous decision-making, nurses are not expected to dis-
criminate against patients based on a diagnosis while treating
and caring for them, notwithstanding the possible threats and
risks to their own lives.

Beneficence and non-maleficence

In the context of this paper, beneficence premises on nurses
doing good to others, their patients, while non-maleficence
concerns the avoidance or prevention of harm. In the case
of the COVID-19 pandemic, nurses are expected to treat and
care for their patients and promote beneficence and non-
maleficence; meanwhile, employers are obligated to provide a
safe environment through the provision of PPE (Department
of Labor, 2004). In cases where the employer does not pro-
vide PPE as legally required by COVID-19 prescripts, both the
nurses’ and patients’ lives are in jeopardy. Such a situation ren-
ders nurses’ beneficence difficult because the decision to “do
good” entails the treatment and care to clients while endanger-
ing one’s life and the lives of patients, colleagues, own family,
and significant others—such as those met in public transport.
It then becomes the responsibility of the nurse to weigh the
harm and to do good benefits.

Nurses in South Africa are also bound by the Ubuntu phi-
losophy, an African ethic, cognate from the idiom, “Umuntu
ngumuntu nga bantu.” Translated literally, this means “A per-
son is a person through other persons” (Mulaudzi & Peu, 2014;
Mulaudzi et al., 2009), or “I am, because we are” (Metz, 2019).
The core values embedded in Ubuntu, such as mutual respect,
humanness, trust, honesty, cohesiveness, and solidarity, are
commensurate with ethical principles that guide the nursing
practice (Mulaudzi et al., 2018). The Ubuntu context provides
a perspective to analyze the right to strike action regarding
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personal and community right-doing (Mangena, 2016; Sam-
bala et al., 2020). Ubuntu offers a starting point for negotiating
the common good and social aspects of doing good. Ubuntu
emphasizes values such as respect, reciprocity, relationship,
and solidarity.

The Ubuntu philosophy essentializes the virtues of respect
because a person can only see the other through the value they
allocate to respect. In the COVID-19 context, nurses demon-
strate their respect by wearing PPE to protect themselves and
their patients to avoid further spread of the infection. Simi-
larly, the State is obliged to reciprocate the respect shown by
nurses and the value they bring to both the healthcare system
and the nursing profession.

Solidarity and cohesion are two critical Ubuntu principles
with a significant bearing on nursing ethics. Cohesion exists
in the context of how society views and supports each other
from the perspective of the other (Sambala et al., 2020). The
public’s opinion of the nursing profession during the COVID-
19 pandemic impacts nurses’ decision-making regarding their
exercise of the right to protest or not. Conversely, the deci-
sion by nurses not to protest also affects the degree or extent
of solidarity and patient advocacy in respect of providing and
receiving essential treatment and care services in a safe envi-
ronment (Desai et al., 2020). Rather than opt for (protected or
unprotected) strike action during the COVID-19 pandemic,
nurses resorted to expressing their PPE-related grievances
through the media. Due to the public’s view of the rational-
ity and justification of the non-strike actions by nurses during
the COVID-19 pandemic, they subsequently generated and
received overwhelming public support and solidarity (Tuohey,
2007). This public response is based on the value of respect
for the common good and cohesive unity of purpose between
themselves (the public) and the nurses (who are also mem-
bers of society). Such a state of affairs epitomizes the value
and respect that members of the same group(s) allocate to dia-
logue as a pivotal aspect of decision-making by consensus for
the common good (Tuohey, 2007).

Justice

Justice entails equity, fairness, and proportionality. State
healthcare entities need to ensure that PPE is fairly distributed
between different hospitals and categories of health workers.
Nurses and doctors must receive the same PPE if they work
in the same wards (Tang et al., 2020). Hospitals in rural areas
must receive the same PPE as hospitals in urban areas and
special designated COVID-19 hospitals. Binkley and Kemp
(2020) contend that hospitals and healthcare systems should
develop transparent, collaborative, and fair PPE rationing and
allocation policies. The WHO stipulates unequivocally that
as first responders, nurses and doctors working directly with
COVID-19 patients require N95 masks, while those in low-
risk wards use surgical masks (WHO, 2020). On this premise,
the Center for Disease Control (CDC) issued guidelines to
optimize the supply and distribution of N95 masks to address
PPE shortages induced by pressures on the global supply
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chain management systems during the coronavirus pandemic
(Cdcgov, 2020).

The South African justice system recognizes the princi-
ples of fairness, equity, and proportionality. These principles
are embedded in the South African Constitution (Act no.
108 of 1996). Everyone has the right to fair labor practice in
terms of Section 23 of the Constitution. If labor practices are
not fair, workers are given the right to strike. The right to
embark on strike action is embedded in Section 23(2)(c) of the
Constitution, which provides that “Every worker has the right
to strike” (Constitution of the Republic of South Africa, 1996).
In essence, a strike is then emblematic of workers’ withdrawal
of their labor to bargain with employers on aspects of their
employer—employee relations (Currie & De Waal, 2016). On
numerous occasions, the courts have stressed the importance
of workers’ right to strike action. For instance, in NUMSA v.
Bader Bop, the court stated that the right to strike is essential
to workers’ right to dignity and is a mechanism used by work-
ers to enforce their rights (National Union of Metal Workers of
South Africa and Others v. Bader Bop (Pty) Ltd. and Another
(CCT14/02) (2002) ZACC 30).

Nurses have the right to a safe working environment and
working conditions consistent with the rights to equality
and dignity. Together, these rights should neither be negated
nor de-emphasized by the presence of a pandemic. The
absence of PPE in the context of the COVID-19 pandemic has
life-threatening consequences for nurses (Chaib, 2020) and
negates their fundamental human right to work in a healthy
environment (Constitution of the Republic of South Africa,
1996). It is within this context that the right to strike action and
justice-based ethics should be understood. The paragraphs
below discuss the constitutional and justice-based approach
to the decision to strike.

Right to strike in the South African constitution

The right to strike action is an unqualified right in the Con-
stitution, which means it is inviolable and does not have any
qualifications or limitations attached to it. Notwithstanding
the absence of any direct constitutional limitations or qual-
ifications, Section 65, read with section 71 of the LRA (Act
No. 66 of 1995), places administrative and substantive limita-
tions on the right to strike action by workers providing essen-
tial services. Under their provision of services classified as
essential workers in this employment category, they are legally
prevented from engaging in strike action. Section 213 of the
LRA defines essential services as, “A service, the interruption
of which endangers the life, personal safety or health of the
whole or any part of the population.” Consequently, nurses
were declared as providers of essential services in 1998 by the
Essential Services Committee, which means that nurses can-
not participate in protected strikes under the LRA (GNR.1216
of 12 September 1997).

The limitation placed by the LRA on the right of nurses
as essential services workers to strike has not yet been tested
against Section 36 of the Constitution. The latter stipulates

International Nursing Review ¥

MAVIS MULAUDZI ET AL.

that a right in the Bill of Rights may be limited in terms
of the law of general application, provided that the limita-
tion is reasonable and justifiable. The Section 36 test requires
that the limitation of rights should consider factors such as
the nature of the right; the importance of the purpose of the
limitation; the nature and extent of the limitation; the rela-
tionship between the limitation and its purpose; and whether
there are less restrictive means to achieve the intended
purpose.

The COVID-19 pandemic presents a unique situation that
could nullify the assumption that Section 65 and Section 71
limitation of nurses’ right to strike in the LRA withstands the
limitations test. The State’s failure to provide PPE and the sub-
sequent need for strike action by nurses cannot be understood
purely as a case of the right of nurses to strike vis-a-vis the
right of patients to healthcare. It is trite that rights need to be
interpreted and understood in clusters and within a particu-
lar context. In this case, the right of nurses to strike against
unfair working conditions due to the absence of PPE is linked
to the right to life and the right to dignity of both the nurses
and the patients. When interpreting the limitation established
by Section 71 and Section 65 of LRA, the question that follows
is: “What happens in a case where one person’s right to life must
be weighed against another’s right to life?”

The Section 36 test is two-fold. First, one should determine
whether the impugned law limits the right in question (lim-
itation). Second, one should determine whether the limita-
tion of the right is justifiable (justifiability). The section below
presents a brief Section 36 analysis to further articulate the
rights-based approach in the context of the right to strike by
nurses as essential services workers.

Limitations

Part one of the limitations test requires an analysis of the scope
and content of the right to strike, as well as the meaning and
effect of essential services to determine whether or not the
essential services provisions do limit the right to strike (Ex
Parte Minister of Safety and Security and Others: In Re S v.
Walters and Another (CCT28/01) (2002) ZACC 6). The ILO
defines the right to strike as “a means by which workers and
their associations may legitimately promote and defend their
economic and social interests” (Gernigon et al., 2000, p. 12).
The ICN defines strike action as “cessation of work or a refusal
to work or continue to work for the purpose of compelling an
employer to agree to conditions of work which could not be
achieved through negotiation” (ICN, 2011).

Although the right to strike itself does not entail any inter-
nal qualifiers, the LRA sets out several procedural and sub-
stantive limitations to the right. Section 65(1)(d)(i) of the LRA
prevents any essential services worker from taking part in
strike action. The ILO also recognizes the limitation placed by
the right to strike on essential services (Novitz, 2016). In this
regard, the ILO’s definition of essential services is the same as
the LRA’s in that it recognizes the hospital sector as an essen-
tial service. The exact designation or meaning of “essential”
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depends on each country’s circumstances (Gernigon et al.,
2000). The ILO further recognizes the limitation on the right
to strike in emergencies (Gernigon et al., 2000).

The limitation prevents essential services workers from
exercising the right to strike in its entirety and presents a dif-
ferent set of collective bargaining rules that exclude the right
to strike (Subramanien & Joseph, 2019). In such a context, the
question that follows and is of particular importance should
be: “Is the limitation reasonable and justifiable?”

Justification analysis

The justification analysis of Section 36 of the Constitution
interrogates the extent to which competing interests could be
balanced (Johncom Media Investments Limited v. M and Oth-
ers (CCT 08/08) (2009) ZACC 5; (2009) (4) SA 7 (CC)). Such
analysis requires a “weighing-up of the nature and importance
of the rights that are limited together with the extent of the
limitation as against the importance and purpose of the lim-
iting enactment” (Ex Parte Minister of Safety and Security and
Others: In Re S v. Walters and Another (CCT28/01) (2002)
ZACC 6). This weighing-up concedes to a “global judgment
on [the] proportionality” of the limitation (S v. Bhulwana, S v.
Gwadiso (CCT12/95, CCT11/95) [1995] ZACC 11). Essentially,
the LRA’s Section 71 limitation on the right to strike accentu-
ates the question of balancing the competing rights in the Bill
of Rights. On the one hand, there is the right to strike, read
together with the right to life and bodily integrity and health
of nurses; both of which rights would be at risk without PPE
and subsequently infringe on patients’ right to a safe working
environment. On the other hand, there is the right to health,
the right to dignity, and patients’ right to life. All of these can
be adversely affected on a large scale if nurses undertake strike
action.

Strike action is generally understood within the context of
socio-economic liberation (van Rensburg & van Rensburg,
2013). Labor strikes are usually intended to advance employee
rights and interests regarding wage or salary negotiations
and other unfair or exploitative labor practices in the ambit
of socio-economic interests (van Rensburg & van Rensburg,
2013). In this case, however, the right to strike is contextual-
ized within the occupational health and safety environment.
If not corrected, the attendant legal, ethical/moral and pro-
fessional contradictions could lead to the loss of life of both
nurses and patients if not corrected. Some nurses may fear for
their lives working without PPE (which is a health and safety
concern) but may not have the financial luxury to partake in
unprotected strike action at the risk of loss of employment or
salary (which is a socio-economic concern).

Essential services are clearly defined and are integrally vital
during a health crisis such as COVID-19. There is a clear need
for a process that limits the right to strike for nurses. If nurses
strike, there is a real risk to the lives of many. Section 231
includes a clear definition of essential services, and there is
no doubt that nurses fit into this category. The purpose of
the essential services provision is also clarified by the defi-
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nition of such services, in the context of which strike action
could adversely affect the lives of the public. The 2010 public
service strike evinces the possible loss of lives resulting from
strike action by nurses. The strike led to dire consequences
and affected access to medication, unnecessary movement of
patients, and other issues (van Rensburg & van Rensburg,
2013). In this case, this would be on an even larger scale.

On the other hand, the limitation established by the essen-
tial services provisions does not consider the fact that the
right to strike in this case ought to be understood in the
context of the right to life of nurses. Statistical evidence on
the dangers and risks posed by COVID-19 shows that nurses
increasingly confront the risk of death, notwithstanding PPE
provision. Without PPE, the lives of nurses and those exposed
to them are at an increased risk. The right to life is unqualified
and is one of the most fundamental human rights (State v.
Makwanyane, 1995). Of particular interest is that strike action
imperils the lives of patients, and a limitation on those rights
places the lives of nurses at risk and—by implication—the
lives of the patients they treat. In this regard, the balancing
exercise is between the loss of lives for both parties. What
happens if two lives are weighed against each other? How do
the courts determine which life holds more value?

A critical look at the South African Patients’ Bill of Rights
suggests that nurses’ right to strike is justifiable. The first right
on the South Africa Patients’ Bill of Rights states that every
patient has the right to a safe and healthy environment. The
safety and quality of patient care are determined by the envi-
ronment in which care is provided (Singh & Mathuray, 2018).
Unfortunately, the inability of the nurses to provide quality
nursing care is often due to a lack of resources beyond their
jurisdiction and the State and other healthcare institutions
need to provide appropriate resources.

When balanced against nurses’ right to strike, the right to
life, health, and the human dignity of patients are reasonable
and justifiable, provided the right to strike is viewed in a silo.
However, it could be argued that the failure to provide PPE
infringes on both the patients’ right to a safe environment and
nurses’ rights to life, health, and dignity. In such a context (fail-
ure of PPE provision), strike action by nurses is presented as
justifiable. However, undertaking a balancing exercise in that
context could project the limitation as both unreasonable and
unjustifiable.

The justifiability of the argument supporting nurses’ strike
action based on the lack of PPE may not be a viable recourse
for nurses and healthcare facilities in the current COVID-
19 environment. Such an eventuality or perceived recourse
would diminish hospitals’ nursing human resources capacity
in the middle of such a devastating pandemic. In the past,
replacement staff was appointed to fill the gaps for striking
nurses (van Rensburg & van Rensburg, 2013). The growing
number of COVID-19 cases has necessitated the maximum
provision of essential hospital services without any disrup-
tions, and this may not be a luxury that the State can afford at
this time.

The discussion above has presented a rights-based
approach to nurses’ strike action. We find that there may
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be arguments supporting a protected strike in terms of the
LRA stipulations. In South Africa, an unprotected strike
action remains a possibility and is not criminalized. Con-
sidering the innocuous legal implications of an unprotected
strike with the risk to the lives of nurses, the question then
becomes: What are the ethical considerations of strike action
in a pandemic by both the nurse (as unionized employee)
and the State (as a nurse employer through the National
Department of Health)? It must also be borne in mind that
nurses have professional and ethical obligations always to put
the patients’ interests ahead of theirs.

CONCLUSION

The questions this paper sought to answer are complex. Tak-
ing into consideration the cornerstone of nurses’ ethical obli-
gation to always put patients first, what ethical duty do these
nurses have to work in the event the State does not provide PPE
to all nurses working on COVID-19 pandemic when the work
poses a genuine threat to their lives and that of their patients?
Would it be unethical for nurses to decide to preserve their lives
over the lives of their patients?

The discussion presented in this paper seeks to accentuate
the conversation concerning ethical principles in strike action.
This is not the first paper in the latter regard. However, it is
unique in that it highlights the issue against the backdrop of a
global pandemic. It is also the first to interrogate strike action
in the context of direct risks posed to the lives of nurses whose
duty is to place patient care above all else.

In terms of the human rights approach, there are valid
grounds supporting arguments for a rethinking of limitations
about nurses’ right to strike in contexts where their lives are
significantly at risk. This paper does not make a conclusion
on the dilemma posed by limitations on nurses’ right to strike
action in a COVID-19 milieu. It is an issue whose finalization
rests within the jurisdiction or purview of the courts of law.
What we do find, however, is that a balancing exercise on the
right to life is complex, and the answers are neither obvious
nor simple. The law is clear. The human rights framework does
not provide for strike action for nurses because such action
could compromise the essential services necessary to save the
lives of the population. Against such a backdrop, this paper
interrogates the possibility of making a human rights-based
argument in support of an exception to the rule. Accordingly,
we find that a legal argument could be advanced on the pro-
vision that the right to strike is understood within the context
of the right to life for nurses and their patients. We further
find that without court action, protected strike action is not
an option for nurses, and unprotected strike action remains
an option and a possibility only when PPE provision is not
made a reality. Nurses threatening strike action may find that
the consequences of an unprotected strike may be worth the
risk in highly exceptional situations.

The absence of PPE in a pandemic is not an issue to be
taken lightly. The ramifications are grave for patients, nurses,
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and those living with them. In the practical sense, com-
pelling nurses to work without PPE induces greater risks of
infection and death to patients as well. Hospitals are also
confronted with the risk of losing nursing personnel, forced
to leave work to recover or even lose their lives to the
disease.

In the context of this paper, the choice or decision to strike
is reflective of a desperate call for PPE, whose purpose would
be to protect the lives of both nurses and patients. It would be
a mistake to understand this as a patient-versus-nurse issue.
It would be another mistake to simply understand this as a
one life-versus-another life issue. The ripple effect caused by
the absence of PPE is detrimental to both patient care and the
health of nurses (Huang et al., 2020, Jecker et al., 2020). Inad-
vertently, the absence of PPE turns nurses into patients. If the
ethical duty is to patients, what of the protection of nurses who
become patients? If nurses themselves become patients, who will
be at the frontlines of the COVID-19 pandemic?
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