Review Article

A Comparative Review of UNCRC and
Indian Legislation from the Child
Mental Health Perspective

Shiva Prakash Srinivasan’

and Shruthi S2

ABSTRACT

Background: The United Nations
Convention on the Rights of the Child
(UNCRC) is the most comprehensive set

of standards promoting and protecting
children’s interests. It can be utilized to
create appropriate policies and legislation
that enshrine the values identified in

the UNCRC. In India, children have been
considered only in the context of their
family and were welfare recipients in the
past, but more legislation has been enacted
to protect and promote the child’s rights.

A comparative review will help identify
how the new legislation enacted after India
ratified the UNCRC directly or indirectly
addressed children’s mental health.

Methodology: Legislation enacted after
1992 with the search term “child” was
identified in the Indian national portal for
legislation. These were compared against
specific articles of the UNCRC identified
to have a direct or indirect bearing on
children’s mental health.

Results: The review revealed that only 11

of the 32 legislation enacted after 1gg2
address different aspects of children’s
mental health. Only three refer to the UNCRC

in their preamble or content. Six of the

11 legislation addressed Article 24, while
Article 32 and Article 34 were addressed in
only one legislation each. Notably, most of
the legislation is focused on child protection,
while very few address the participation
component of the guiding principles.

Discussion: The UNCRC is a valuable guide
to creating a legal framework to support
child rights. This review highlights the
need to consider children’s mental health
as a fundamental right and incorporate the
principles into future Indian legislation.

Keywords: Child and adolescent, legal
communication, review, UNCRC

he youth population of a country

is considered its demographic div-

idend due to the economic payoffs
of the working-age population enter-
ing the workforce. The potential of this
valuable resource can be realized only if
it is nurtured, protected, and allowed to
develop to its fullest potential by provid-
ing good health, quality education, and
decent employment.' Youth development
is influenced by their immediate sur-
roundings (microenvironment) and more

prominent societal factors (macroen-
vironment). The macroenvironment,
among other things, includes the legal
frameworks and policies of a country,
which directly influences young people’s
health and well-being.

Mental health is an essential compo-
nent of well-being. Evidence suggests
that childhood mental health problems
are associated with more significant
risks of school absenteeism, suicide, and
self-harm in the short term.>3 Further
evidence suggests that in the long
term, childhood psychological issues
are associated with lower educational
attainment, employment prospects,
social mobility, marriage stability, and
other psychological characteristics that
enable social engagement compared to
physical health problems.+

How mental health has been viewed
in children has undergone a cultural
change, which has also been reflected
in government policies. A reviews sum-
marized how a child’s needs have been
viewed over the years. Specifically on
mental health, the authors mention that
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there was initially a developmental nihil-
ism with society not taking an active
interest in setting goals for children as
their development was considered to be
due to immutable biological or social
factors. Children’s mental health needs
in the past have been considered an
optional or discretionary good. There
are concerns of over medicalization of
the mental health of children now. Most
countries now consider a child’s mental
health and well-being as a right.

The history of the development of
child rights internationally is relatively
recent.® In the aftermath of World War
I, children were finally recognized as
individuals in their own right rather
than extensions of adults. This led to the
League of Nations ratifying the Geneva
Declaration in 1924, which, in its pre-
amble, mentions, “Mankind owes to the
child the best that it has to give.” Though
not a bill of rights but more a list of
adults’ obligations toward children, the
declaration was the first international
document that addressed children in
their own rights. Following this, several
international treaties and conventions
addressed various aspects of child rights,
including protection from exploitation
and a right to education. In 1989, the UN
General Assembly adopted the Interna-
tional Convention on the Rights of the
Child(UNCRC), which set the minimum
standards for protecting children’s
rights.” The UNCRC has become the
most widely ratified international docu-
ment, with 196 countries ratifying it.

The UNCRC has 54 articles broadly
classified under the four headings of
principles, provisions, protection, and
participation. The guiding principles
of the UNCRC include the child’s best
interests, respect for the child’s views,
nondiscrimination, and survival and
development. These rights are classified
under the headings of right to survival,
protection, participation, and develop-
ment. The various rights are shown in
Figure 1. While the right to health has
been considered fundamental, children
are especially vulnerable as they depend
on adults to make decisions on their
behalf.

Although all four headings mentioned
above are relevant to the mental health,
well-being,and development of children,
some articles of the UNCRC specifically
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address these aspects. Article 19 men-
tions “appropriate measures to protect
the child from all forms of physical or
mental violence, injury or abuse, neglect
or negligent treatment, maltreatment or
exploitation.” Article 23 states: “a men-
tally or physically disabled child should
enjoy a full and decent life... preventive
health care and of medical, psychologi-
cal and functional treatment of disabled
children.” Furthermore, Article 24 deals
with “the highest attainable standard of
health and to the facilities for the treat-
ment of illness and rehabilitation of
health”

Article 25 addresses the right of the
“child who has been placed by the com-
petent authorities for the purposes of

FIGURE 1.

care, protection or treatment of his or
her physical or mental health, to a peri-
odic review of the treatment provided
to the child and all other circumstances
relevant to his or her placement.” Holis-
tically, Article 31 recognizes the right to
rest and leisure. In contrast, Article 32
prevents exploitation that might harm
a child’s mental and social development,
and Article 33 aims to protect children
from the use of illicit drugs.

Translating the UNCRC into practi-
cal steps requires governments to use
it as a guide to policymaking. India rat-
ified the UNCRC on December 11, 1992.
Over the years, in India, children have
been acknowledged and afforded fun-
damental rights (see Box 1), and several

Rights of the Children as Mentioned in the UNCRC.
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BOX1.

Constitutional Rights Afforded to Children in the Indian

Constitution.

Rights of Children in the Indian Constitution

e Article 21A—Right to education for children between 6 and 14 years: “The State shall provide
free and compulsory education to all children of the age of six to fourteen years in such

manner as the State may, by law, determine.”

e Article 24—Children below the age of 14 years shall not work in any hazardous employment:
“No child below the age of fourteen years shall be employed to work in any factory or mine or

engaged in any other hazardous employment.”

e Article 3g(e)—Children should not be abused: “... and the tender age of children are not
abused and that citizens are not forced by economic necessity to enter avocations unsuited to

their age or strength.”

e Article 3g(f)—Children are to be afforded opportunities and facilities to develop: “that
children are given opportunities and facilities to develop in a healthy manner and in
conditions of freedom and dignity and that childhood and youth are protected against
exploitation and against moral and material abandonment.”

e Article g45—State should provide early childhood education: “The State shall endeavour to
provide ... for free and compulsory education for all children until they complete the age of

fourteen years.”
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laws have been created or amended to
address the needs of children to protect
their interests directly. We aimed to
review the overlap of the UNCRC and
the legislative policies in India directed
toward children. Our focus would be
restricted to legislations implemented at
the central governmental level and will
mention aspects of child mental health.

Method

First, both the authors familiarized
themselves with all the articles of the
UNCRC. Following this, a keyword
search for “Child” with limits of Central
Acts was conducted in the national
portal for Indian legislation—www.indi-
acode.nic.in—in May 2023. The results
were restricted to Acts that were active
and enacted after December 1992 (when
India ratified the UNCRC). Following
this, both authors extracted the full text
of the legislation and independently
reviewed it for information related to
children’s mental health or UNCRC.
Consensus between the authors deter-
mined any disagreement in the selection
of legislation. Once the legislation was
selected, the information from the leg-
islation was mapped onto the various
articles of the UNCRC. For this review,
we restricted the mapping exercise to
a few Articles (Articles 19, 23, 24, 25, 29,
31, 32, 33, and 34) of the UNCRC that
directly address children’s mental health
and well-being. A comparative analysis
assessed how India’s legislation protects
and addresses children’s rights, espe-
cially regarding their mental health.

Results

A search with the keyword resulted in
98 Central Acts on the website. Of these,
32 were enacted after December 1992. Of
these, 11 (shown in Table 1) were selected
based on whether mental or emotional
health was mentioned in the legislation
or addressed factors directly related to
children’s mental health. Only three
pieces of legislation—the Commissions
for Protection of Child Rights Act, 2005°
(not included in the review), the Protec-
tion of Children from Sexual Offences
(POCSO) Act 2012],° and the Juvenile
Justice (Care and Protection of Children)
(J7) Act 2015"°—cited the UNCRC in their
preamble.

The definition of child varied across
the different Central Acts. The Protec-
tion of Women from Domestic Violence
Act 2005," the POCSO Act 2012,° the
JJ Act 2015, and the Mental Healthcare
Act (MHCA), 20172 define a child as
any person below the age of 18 years.
The Prohibition of Child Marriage Act,
2006% identifies a child as a male who
has not completed 21 years of age and a
female who has not completed 18 years
of age. The Right of Children to Free
and Compulsory Education (RTE) Act,
2009* addresses children as individuals
between the ages of 6 and 14 years.

Four legislations directly address
protecting children from all kinds of vio-
lence, negligence, or exploitation (Article
19). The Protection of Women from
Domestic Violence Act 2005 includes
abuse or neglect directed toward a
child (including adopted, foster, or step-
child) in the family and the aggrieved
person. This Act also provides a legal
recourse to protect the child from harm
by restricting access through protection
or custody orders. The RTE Act and the
JJ Act categorically prohibit the use of
physical disciplining and mental harass-
ment in the academic setting and within
childcare institutions. The JJ Act also
prescribes that the JJ Board can deny a
child bail if there is concern that the child
would be exposed to moral, physical, or
psychological danger and determines
the punishment to be dealt to an individ-
ual for cruelty to a child. The MHCA sets
a higher standard to ensure the safety of
minors in mental health institutions and
for specific treatments such as modified
electro-convulsive therapy.

Article 23 protects the interests and
rights of mentally and physically disabled
children. The Manipur Panchayati Raj
Act 1994's emphasizes the role of the local
governance (Gram and Zilla Panchayats)
to ensure that social welfare programs
are created and implemented for “hand-
icapped and mentally retarded persons.”
The Rights of Persons with Disabilities
(PWD) Act 2016' takes a rights-based and
participatory approach to support women
and children with various disabilities.
The JJ Act 2015 prescribes that if children
with disabilities are harmed, the accused
should bear twice the penalty for the
offense committed.

Article 24 of the UNCRC gives the right
to the highest attainable standard of

health for children, and access to mental
health care for children is enshrined in
the MHCA. The Manipur Panchayati Raj
Act 1994, the Manipur Municipalities Act
1994,7 the New Delhi Municipal Council
Act 1994,® and the Cantonments Act
2006" emphasize the need for the local
governments to create and maintain
child welfare clinics. One of the discre-
tionary requirements is the construction
and maintenance of children’s homes
for the vulnerable and disabled. The JJ
Act identifies mental health care with
behavior modification, counseling, and
psychiatric support as integral to reform-
ing children in conflict with the law.
Article 25 is addressed in the JJ Act and
the MHCA with respect to the treatment
of mental health conditions of children
in custodial settings. The care of chil-
dren who need inpatient mental health
services from childcare institutions is
addressed in the JJ Act and the MHCA.

The development of a child’s abilities
and talents (Article 29) is the focus of
the RTE Act, focusing on providing an
opportunity (free and compulsory edu-
cation) and encouraging an all-round
evaluation and development of the
child. The JJ Act sponsors families and
institutions that cannot provide for the
children’s development and makes it an
essential part of the rehabilitation and
reintegration services. The PWD Act
makes it the duty of the educational
institutions to identify such children,
provide them appropriate support, and
monitor participation and progress of
every student with disabilities with a
focus on inclusion. This is also reflected
in the Transgender Persons (Protection
of Rights) Act 2019,> which focuses on
inclusive educational institutions for
gender-diverse individuals.

Article 31 is addressed in the Manipur
Panchayati Raj Act 1994, where the
responsibility of creating opportuni-
ties to participate in sports and games
lies with the Zilla Parishad. As part of
the rehabilitation and reintegration of
children, the JJ Act recommends the pro-
vision of sports and cultural activities.
The Cantonments Act 2006 and the JJ Act
prescribe penalties for individuals who
attempt to provide any alcohol or intox-
icating substance to children, thereby
supporting Article 33 of the UNCRC.

Of all the Articles of the UNCRC,
Article 32 (right to be protected from
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Review Article

exploitation) and Article 34 (protection
of children from all forms of sexual
exploitation and abuse) are represented
in only one legislation each. In the
description of the Children in Need of
Care and Protection, the JJ Act protects a
child from either begging or exploitation
and identifies it as a punishable offense.
Similarly, various sections of the POCSO
Act define the different kinds of sexual
assaults and the associated punish-
ments. Additionally, a separate section
addresses the punishment for using
children for pornographic purposes. It
is essential to recognize that the POCSO
Act defines aggravated penetrative and
aggravated sexual assaults as something
“that causes the child to become men-
tally ill.”

Discussion

This comparative review highlights the
interplay between the international
standards (as established by the UNCRC)
and the legislation in India, specifically
focusing on child mental health. One key
finding is that nearly a third (11 of 32) of
the laws enacted from 1992 that address
some aspect of children have any direct or
indirect reference to their mental health.
One pattern that does emerge is that
even though the initial few laws were
focused on protecting the well-being of
children, the latter laws (e.g., the JJ Act,
MHCA) specifically take a rights-based
approach to children’s mental health, as
has been discussed in a discussion paper
by UNICEFE.* This is also witnessed in
the choice of words that were used to
describe children with disabilities, such
as “handicapped and mentally retarded”
being used in earlier laws and persons
with disabilities in the latter ones.
Mental health is a fundamental right,
as stated in the preamble of the World
Health Organization. Health is defined
as a positive concept—“the complete
state of physical, emotional and social
wellbeing”.>> Even though Article 31 of
the UNCRC discusses the need for rest
and leisure, only two Acts categorically
provide a legal mandate to implement
this. Mental health as a positive concept
has also been acknowledged in the Sus-
tainable Developmental Goals (SDG) 3
of Good Health and Wellbeing. This is
further clarified under the target SDG

3.4—“to reduce by one-third premature
mortality from non-communicable dis-
eases through prevention and treatment
and promote mental health and well-be-
ing”—and SDG 3.5—“strengthen the
prevention and treatment of substance
abuse, including narcotic drug abuse and
harmful use of alcohol”? The impact
on children’s mental health problems
cannot be overstated, as evidenced by
the large-scale population-based study
in Britain, which showed that mental
health problems in childhood affect their
economic abilities, marriage stability,
and overall social mobility.+

Our review using systematic search
terms and a focus on mental health
revealed that only 11 of the Acts imple-
mented at the center have aligned
themselves with the UNCRC. In com-
parison, when Article 24 alone was
considered broadly in a review, only four
countries in the Eurozone were noted
to have enshrined in their legislation a
specific legal disposition for universal
health care for all children, irrespective
of their legal status.>* Several barriers
have been identified to providing appro-
priate health care for children in India of
all ages. These include structural issues
such as poverty, economic inequality,
illiteracy, misinformation, inadequate
allocation of resources, and program-
matic issues such as the implementation
of programs.?

The principles of the UNCRC include
the right to participation, protection,
development, and survival. While the
right to participation is a part of the
UNCRC, only the JJ Act mentions par-
ticipation, even when not under the
heading of mental health care. The
MHCA and the JJ Act take on a more
paternalistic role in the involvement
of children in their care, for example,
having the parents/guardians of minors
make decisions about the child’s treat-
ment. There is a description of child
welfare activities and fostering sports,
games,and cultural activities in the laws
that focus on children’s holistic develop-
ment. One of the review’s key findings
was that a special emphasis was placed
on promoting health and development
among children with disabilities.

Considering the perspective of address-
ing the social determinants of mental
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health,* the laws reviewed here show a
significant initiative of the government
to keep children safe from some psycho-
social stressors. In almost every scenario
where children are present—either in
the presence of caregivers and academic
institutions or under the government’s
care—the laws protect them from phys-
ical, sexual, or emotional harm. The
protection of children from drugs and
intoxicants is also mentioned in the laws.

This article highlights where the law
has not updated the current knowledge.
For example, the POCSO Act mentions
the effects of aggravated sexual assault
on the victim’s mental health without
acknowledging the effects of other forms
of victimization. For example, bullying
(including eve teasing), stalking (includ-
ing cyber-stalking), verbal violence,
and discrimination toward females and
gender-diverse individuals also have
a significant association with children
developing mental health issues.”” These
non-contact forms of sexual harass-
ment are implied to be subsumed under
the mental health effects of sexual
harassment.

As seenin the “Results” section, there is
a wide variation in the definition of chil-
dren’s age that the specific laws address.
While this might be appropriate for some
laws, such as the RTE, that address early
childhood education, it may criminalize
typical adolescent phenomena such as
consensual sexual exploration.”® This
may lead to confusion in implementing
a specific policy that provides protection
and services to children. The laws are
also silent regarding consent for medical
procedures and engagement in research
commensurate with the child’s devel-
opmental abilities. This is important
as both clinical and research work with
children about conditions that specifi-
cally affect children or have their onset in
childhood are addressed differently than
those emerging later in life.

One of the major limitations of this
study is that no rules of implementation,
policies, or state laws were reviewed.
These could have given more informa-
tion about how the UNCRC has been
implemented in India. Furthermore,
how the UNCRC is interpreted in case
law gives the current trends in its imple-
mentation. This was also not explored as
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a part of this review. This work’s future
directions should include these legal
and policy framework components to
understand the actual implementation
of UNCRC. This would also help under-
stand the impact of the legislation on the
overall mental health and well-being of
children. Some legislation is harmonized
with the United Nations Commission on
the Rights of Persons with Disabilities
(UNCRPD). This review did not pursue
the UNCRC and the UNCRPD intersec-
tion, which could have highlighted the
overlap between these related standards.
This review also highlights the need for
clinicians to be aware of the changing
trends in how the law interprets child
rights in the context of mental health
and in advocating for children’s rights
under the UNCRC framework.

This article paves the path for further-
ing knowledge by assessing the impact
of legislation on children’s mental health
outcomes. Furthermore, improving
age definitions ensures avoiding con-
fusion and consistency in protecting
their rights. The authors would caution
that while the UNCRC provides useful
guidance for enacting child-focused leg-
islation, it must always be considered
in the context of the prevailing local
conditions. This is especially true in a
country like India, with a strong and
extended family structure to support
children. This is an evolving and mod-
ifiable phenomenon, as evidenced by
India’s legislative history. Thus, policy
advocacy with a participatory model
comprising all stakeholders, including
youth, families, community leaders, and
mental health professionals, would be
the logical way to influence the devel-
opment of appropriate child-focused
mental health policies. Creating specific
guidance for mental health profession-
als on evaluating and engaging young
people in decision-making will ensure
the appropriate implementation of the
UNCRC at all levels of care.

Conclusion

“Mankind owes to the child the best that
it has to give” cannot be stated without
ensuring that children have access to the
highest level of mental health—focusing
on their growth and development and
addressing their mental health concerns.

2g6

India has made significant progress in
implementing the UNCRC at the legis-
lative level. Still, the impact is not yet felt
by the persons implementing/delivering
mental health-related interventions
such as health prevention, promotion,
and treatment of mental health condi-
tions. At the clinical level, care remains
paternalistic. Implementing the value of
respecting a child’s view would include
active participation in their care through
discussions and delivering positive
mental health interventions in a partici-
patory model with youth from different
communities.

Furthermore, this article also high-
lights the need for all stakeholders
including health professionals and
policy makers to work collaboratively
to create and implement policies that
aid children’s mental health. This will
enable us to realize the greater goal of
the UNCRC, which envisions a world
where children are valued, protected,
and empowered to participate in society
as active and responsible citizens.
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