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Abstract

The COVID-19 pandemic is devastating the health of hundreds of thousands of people who live and work in U.S. jails and prisons.
Due to dozens of large outbreaks in correctional facilities, tens of thousands of seriously ill incarcerated people are receiving
medical care in the community hospital setting. Yet community clinicians often have little knowledge of the basic rights and ethical
principles governing care of seriously ill incarcerated patients. Such patients are legally entitled to make their own medical
decisions just like non-incarcerated patients, and retain rights to appoint surrogate decision makers and make advance care
plans. Wardens, correctional officers, and prison health care professionals should not make medical decisions for incarcerated
patients and should not be asked to do so. Dying incarcerated patients should be offered goodbye visits with their loved ones, and
patients from federal prisons are legally entitled to them. Community health care professionals may need to advocate for this
medically vulnerable hospitalized patient population to receive ethically appropriate, humane care when under their care in
community hospitals. If ethical care is being obstructed, community health care professionals should contact the prison’s warden
and medical director to explain their concerns and ask questions. If necessary, community clinicians should involve a hospital’s
ethics committee, leadership, and legal counsel. Correctional medicine experts and legal advocates for incarcerated people can

also help community clinicians safeguard the rights of incarcerated patients.
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decision-making rights of vulnerable populations

An armed correctional officer stood outside an intubated
patient’s hospital room preventing a nurse from entering with
an iPad. The nurse was doing what he would for any patient—
trying to facilitate a family’s final goodbye at a time when in-
person visits are prohibited. But this case was different: the
patient had contracted COVID-19 in the prison where he
resided and was transferred to the community hospital for acute
care. In another case, inpatient clinicians seeking to contact a
critically ill patient’s next of kin for guidance about his goals of
care were told by prison officials that they were not allowed to
speak with patients’ families. We are physicians at an academic
medical center focused on improving the health of people who
live and work in prisons. In the past few months, we have
received more than a dozen requests for advice about caring
for seriously ill incarcerated patients who are hospitalized with
COVID-19. Multiple recent articles in the popular press con-
firm that scenarios such as these are common. '

The COVID-19 pandemic is devastating the health of people
living and working in U.S. jails and prisons. Dozens of large
outbreaks have been at correctional facilities, including the
nation’s single largest outbreak to date; 3,985 cases are tied
to the Fresno County jail in California.> Thousands of

incarcerated people have died from COVID-19. Due to the
high-risk nature of large congregate living situations, many
more will continue to fall ill in coming months. Given dispro-
portionately high rates of chronic medical conditions in this
population, incarcerated people are at increased risk of severe
COVID-19 and worse outcomes—including death—from
COVID-19 infection.* Black and Latinx people are overrepre-
sented in prison; the lifelong effects of systemic racism further
compound the likelihood of poor outcomes from COVID-19
infection.

Even before COVID-19 began to ravage correctional facil-
ities, many community health care professionals experienced
confusion and discomfort when caring for seriously ill
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incarcerated patients.®’ Now community hospitals accustomed
to receiving incarcerated patients 1 or 2 at a time are receiving
transfers of a dozen or more patients seriously ill with COVID-
19. Clarifying the ethical standards of care for seriously ill
incarcerated patients is urgently needed.

Incarcerated Patients Have the Right to
Advance Care Planning

Fortunately, the same standards for health care decision-
making among seriously ill patients apply whether or not they
are incarcerated. Incarcerated patients have the right to engage
in advance care planning to specify the values and goals that
should guide their care, state their preferences for specific
interventions such as renal dialysis or mechanical ventilation,
designate a surrogate decision-maker in case they become inca-
pacitated, and—Ilike non-incarcerated people—they can
change their plans. In some states, including California, incar-
cerated patients are encouraged to complete Physician Orders
for Life Sustaining Treatment (POLST) forms.®

Community Clinicians Should Re-Address
Incarcerated Patient’s Goals of Care

Wardens, correctional officers, and prison health care staff
should not make medical decisions for incarcerated patients
and should not be asked to do so. Because incarcerated patients
sometimes mistrust their prison-based healthcare clinicians,’
community hospital clinicians caring for patients transferred
from prisons should offer to re-address their patients’ health
care wishes upon hospitalization rather than relying on infor-
mation that may be transferred with the patient. While mistrust
between incarcerated patients and correctional health care pro-
fessionals may be common, we do not intend to discount the
efforts of correctional health care professionals, who often are
disempowered, practicing in a setting that undermines patient
trust, and whose recommendations for patient care may be
stymied by forces out of their control.'®

Surrogate Decision Makers for Incarcerated
Patients Deserve Timely Communication

For incarcerated patients who are unable to make their own
medical decisions, their designated surrogate (or next of kin
as outlined by state laws) must be given the medical informa-
tion they need to act on the patient’s behalf.'' Surrogates
should be guided by the patient’s values and goals; reviewing
and discussing these values and goals in the face of critical
illness constitutes good quality care.'? While some information
may be withheld for security reasons—such as information
about an incarcerated patient’s exact location—this limitation
should not prevent the timely disclosure of crucial medical
information, including the patient’s diagnosis, prognosis, and
alternatives for care. Prison officials should not obstruct fam-
ilies from getting the information they need to make medical
decisions in line with an incapacitated patient’s values.

Although some states require that information shared with next
of kin go through prison staff,'® given the complexity of med-
ical information and decisions, surrogate decision makers ide-
ally should be able to ask questions directly of the patient’s
treating physician just as with any other patient who lacks
decision-making capacity.

With the patient’s permission, incarcerated patients’ loved
ones should be promptly informed about major changes in the
patient’s condition, even if they are not (yet) making medical
decisions on behalf of the patient. This meets the community
standard of medical care to which incarcerated people are enti-
tled and will reduce the anguish loved ones experience when
they are kept in the dark about what is happening behind closed
hospital doors.

Clinicians Should Facilitate Farewell Visits for
Dying Incarcerated Patients

Dying patients should have the opportunity for a farewell visit
with their loved ones—even if by video or phone. Special pro-
tocols are sometimes required, and the prison must approve
such a visit before it occurs, but denying this communication
also denies an incarcerated person’s humanity. For this reason,
the 2018 First Step Act specifically grants federal prisoners
diagnosed with a terminal illness a visit with family members
within 7 days of receiving such a diagnosis.'* Ethically, dying
patients incarcerated under state or local authorities also should
be able to say goodbye to their families.

Community Clinicians Should Involve Ethics
Committees, Legal Counsel, and
Correctional Experts if Incarcerated
Patients’ Medical Care Is Being Obstructed

What should hospital-based healthcare professionals do if they
are prevented from providing community standard medical
care to seriously ill incarcerated patients? If care is being
obstructed by correctional officers, clinicians should first con-
tact the prison warden. If prison officials won’t readily facilitate
communication with a patient’s next of kin, clinicians should
contact the prison’s medical leadership and, if necessary, the
regional or state prison medical director. If similar issues
adversely impact multiple patients from the same correctional
institution, it may be helpful to involve the hospital’s ethics com-
mittee to generate additional ideas, or to seek additional strategies
and support from hospital leadership and counsel, legal advocates
for incarcerated people, or correctional medicine experts.

As healthcare professionals, we must continuously press
ourselves to safeguard the care and rights of our seriously ill
patients. In the care of certain patients, such as those transferred
from prisons and jails, we may not have the usual level of
authority that is the norm to which we are accustomed. While
COVID-19 rages on, and more incarcerated people become
seriously ill, community healthcare professionals must take
extra steps to advocate for this medically vulnerable
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hospitalized patient population to receive ethically appropriate,
humane care. Our incarcerated patients have already received
their sentences—their freedom has been taken away. Our job is
to ensure that they are not also sentenced to substandard or
unethical care when they are seriously ill or dying.

Declaration of Conflicting Interests

The authors declared no potential conflicts of interest with respect to
the research, authorship, and/or publication of this article.

Funding

The authors received no financial support for the research, authorship,
and/or publication of this article.

ORCID iD

Leah Rorvig (@ https://orcid.org/0000-0001-9229-9908

References

1. Harper J. When inmates get COVID-19, families are kept in the
dark. WFYI Indianapolis. 2020. Accessed February 3, 2021.
https://www.wfyi.org/news/articles/when-inmates-get-covid-19-
families-are-kept-in-the-dark

2. NBC 5 Chicago. COVID-19 at Illinois corrections leaves loved
ones in dark. NBC 5 Chicago. 2020. Accessed February 3, 2021.
https://www.nbcchicago.com/news/local/covid-19-at-illinois-cor
rections-leaves-loved-ones-in-dark/2399660/

3. The New York Times. Coronavirus in the U.S.: Latest map and
case count. New York Times. February 3, 2021. Accessed Febru-
ary 3, 2021. https://www.nytimes.com/interactive/2020/us/corona
virus-us-cases.html

4. Prost SG, Novisky MA, Rorvig L, Zaller N, Williams B. Prisons
and COVID-19: a desperate call for gerontological expertise in
correctional healthcare. Gerontologist. 2021;61(1):3-7.

10.

11.

12.

13.

14.

. Macmadu A, Berk J, Kaplowitz E, Mercedes M, Rich JD, Brink-

ley-Rubinstein L. COVID-19 and mass incarceration: a call for
urgent action. Lancet Public Health. 2020;5(11): e571-e572.

. Lyckholm LJ, Shinkunas LA. Navigating the choppy waters

between public safety and humane care of the prisoner-
patient: the role of the ethics consultant. Am J Bioeth. 2019;
19(7):59-61.

. Tuite H, Browne K, O’Neill D. Prisoners in general hospitals:

doctors’ attitudes and practice. BMJ. 2006;332(7540):548-549.

. California Correctional Health Care Services. Health care depart-

ment operations manual. Published 2010. Updated July, 2017.
Accessed July 27, 2020. https://cchcs.ca.gov/wp-content/
uploads/sites/60/HC/HCDOM-ch02-art4.2.pdf

. Ekaireb R, Ahalt C, Sudore R, Metzger L, Williams B. “We take

care of patients, but we don’t advocate for them”: advance care
planning in prison or jail. J Am Geriatr Soc. 2018;66(12):
2382-2388.

Simon L, Beckmann D, Stone M, Williams R, Cohen M, Tobey
M. Clinician experiences of care provision in the correctional
setting: a scoping review. J Correct Health Care. 2020;26(4):
301-314.

DeMartino ES, Dudzinski DM, Doyle CK, et al. Who decides
when a patient can’t? Statutes on alternate decision makers. N
Engl J Med. 2017;376(15):1478-1482.

Institute of Medicine. Dying in America: Improving Quality and
Honoring Individual Preferences Near the End of Life. 2015. The
National Academies Press.

Scarlet S, DeMartino ES, Siegler M. Surrogate decision making
for incarcerated patients. JAMA Intern Med. 2019;179(7):
861-862.

First Step Act of 2018 § 603(b)(3), 18 U.S.C. § 3582(d)(2)(A)(ii)
(2018).


https://orcid.org/0000-0001-9229-9908
https://orcid.org/0000-0001-9229-9908
https://orcid.org/0000-0001-9229-9908
https://www.wfyi.org/news/articles/when-inmates-get-covid-19-families-are-kept-in-the-dark
https://www.wfyi.org/news/articles/when-inmates-get-covid-19-families-are-kept-in-the-dark
https://www.nbcchicago.com/news/local/covid-19-at-illinois-corrections-leaves-loved-ones-in-dark/2399660/
https://www.nbcchicago.com/news/local/covid-19-at-illinois-corrections-leaves-loved-ones-in-dark/2399660/
https://www.nytimes.com/interactive/2020/us/coronavirus-us-cases.html
https://www.nytimes.com/interactive/2020/us/coronavirus-us-cases.html
https://cchcs.ca.gov/wp-content/uploads/sites/60/HC/HCDOM-ch02-art4.2.pdf
https://cchcs.ca.gov/wp-content/uploads/sites/60/HC/HCDOM-ch02-art4.2.pdf


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 266
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Average
  /ColorImageResolution 175
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50286
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 266
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Average
  /GrayImageResolution 175
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50286
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 900
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Average
  /MonoImageResolution 175
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50286
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox false
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /CreateJDFFile false
  /Description <<
    /ENU <>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        9
        9
        9
        9
      ]
      /ConvertColors /ConvertToRGB
      /DestinationProfileName (sRGB IEC61966-2.1)
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements true
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MarksOffset 9
      /MarksWeight 0.125000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /UseDocumentProfile
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
  /SyntheticBoldness 1.000000
>> setdistillerparams
<<
  /HWResolution [288 288]
  /PageSize [612.000 792.000]
>> setpagedevice


