COMMENTARY

SEXUAL AND
REPRODUCTIVE

SRHM i

MORE THAN A JOURNAL

. Check for updates

Call in the lawyers: mitigating the Global Gag Rule

Beirne Roose-Snyder,? Brian Honermann

> Tambudzai Gonese-Manjonjo*

a Director of Public Policy, CHANGE, Washington, DC, USA. Correspondence: Broosesnyder@srhrforall.org
b Deputy Director of Public Policy, amfAR, Washington, DC, USA
¢ Programme Lawyer, Southern Africa Litigation Centre (SALC), Johannesburg, South Africa

KEYWORDS: Global Gag Rule, law, human rights, legal reform

The Global Gag Rule (GGR), previously formally
titled the “Mexico City Policy”, now declared “Pro-
tecting Life in Global Health Assistance” by the
Trump administration, is a presidentially enacted
policy restricting who can receive US global health
assistance to those foreign organisations who
agree not to provide, refer, counsel, or advocate
for abortion as a method of family planning.’
Data on the policy’s negative impacts, including
that published within this special issue, show
that among other things the GGR increases rates
of abortion, impedes access to contraception,
and harms HIV and AIDS prevention, treatment,
and care.”™

With the expansion of the GGR in May 2017 to
all of US global health assistance (GHA), the Policy
encompasses nearly US$8.5 billion in new fund-
ing, and attaches for the first time to some of
the largest funding sources in all of global health
— the President’s Emergency Plan for AIDS Relief
(PEPFAR) and the President’s Malaria Initiative
(PMI).

In March 2019, US Secretary of State Mike Pom-
peo expanded the Policy further by unilaterally
declaring that “foreign NGOs that receive U.S. glo-
bal health assistance should take steps to ensure
that they are not providing financial support,
with any source of funds and for any purpose, to
another foreign NGO that performs, or actively pro-
motes, abortion as a method of family plan-
ning”. t617 Accomplished through a vague
provision in the contracting terms of the Policy,
this effectively requires foreign NGOs bound by
the GGR to attach US funding restrictions to their
subrecipients, even if those subrecipients receive
no US funding of any kind.

More than this, the Policy imposes potentially
enormous cost burdens, auditing requirements,
and risk assessments not only on the NGOs that
accept GHA funding, but ultimately imposes costs
on other funders’ projects that must be assessed
for potential noncompliance. The mechanisms of
the Pompeo expansion are discussed more fully
elsewhere.'® This is an extraordinary notion in
law — to be imposing US policy on organisations
that have no legal or financial relationship with
GHA, because of their mere partnership with
another organisation that does.

While the tortured rhetoric of the Policy and
Pompeo expansion can need lawyers to parse, the
extraordinary reach of this iteration of the GGR
has also reignited questions about legal challenges.
Because of the limited nature of US law (evidence of
global health or human rights harm are unlikely to
be successful in US courts), the challenges to pre-
vious iterations of the policy have been unsuccess-
ful, and the expansions have not dramatically
changed that likelihood of success in US courts.'*?'

This does not mean that the expansive reach has
not created myriad legal issues in the 65 countries
where GHA is invested, universally met by the US
government with a single defence, “It’s a contract.
If you don't like it, if you can’t legally comply with
it, don’t sign it”. That response masks — or wilfully
ignores — the deep legal and ethical problems the
GGR opens up for recipients of GHA.

The Policy drives a wedge between NGOs that
work on comprehensive sexual and reproductive
health and rights (SRHR) and those that accept
GHA, and also interferes with the relationship
between domestic governments and the civil
society organisations necessary to support
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democratic processes and good governance.? This
is an intended effect of the Policy.

For example, in 2014, Mozambique legalised
abortion in the country for the first time, overturn-
ing the colonial-era penal code. That legalisation is
part of an effort to reduce maternal mortality,
where unsafe abortion accounted for 10-18% of
maternal deaths.”> %> However, the Mozambique
government’s endeavours to expand access to
safe abortion services, particularly through public
awareness of the change in law and availability
of access to services, have been undermined by
the GGR. Mozambique is a major PEPFAR country,
receiving more than US$300 million per year in
HIV programming support.”® Among other ser-
vices, PEPFAR in 2018 funded 68% of HIV clinical
care, treatment, and support, 75% of prevention
of mother-to-child transmission (PMTCT) program-
ming, and 75% of HIV laboratory services in
Mozambique.*”

Such funding levels, while critical for the HIV
response, carry crippling implications when com-
bined with the GGR, particularly under the Pompeo
expansion. How this affects the Mozambican Gov-
ernment is that these foreign NGOs implementing
PEPFAR programmes and their employees are pro-
hibited — by a US government policy — from work-
ing with their own government to engage
communities and conduct educational campaigns
about the changes in abortion law and access.
Moreover, the health care workers employed by
PEPFAR-funded programmes — the nurses, doctors,
and clinical officers who are leading experts in HIV
treatment and management, PMTCT and maternal
health for women living with HIV — may be prohib-
ited from engaging with the Mozambican Ministry
of Health to develop clinical guidelines on issues
like HIV care and management if the Ministry
chooses to include provisions in those guidelines
about appropriate counselling on the legal options
available to pregnant women or women seeking
family planning services. This is not only an affront
to the speech rights of the organisations and health
care workers, it is direct — and intended — interfer-
ence with democratic and good governance
practices.

A similar situation in reverse is under way in
Malawi. Abortion is currently illegal in Malawi
and punishable in the Penal Code, with only an
unclear exception based on “preserving life”.”
Due to the absence of clear exceptions to the
offence in the law, even young people pregnant
as a result of rape cannot access a safe abortion.

Because of the lack of access to safe and legal abor-
tion services, about 13% of maternal deaths are
attributable to unsafe abortions. There is a great
need for law reform, and a comprehensive Termin-
ation of Pregnancy Bill has been drafted. Due to
opposition from conservatives and fundamentalist
religious leaders emboldened by the Policy’s silen-
cing of bill proponents, progress on reforming the
law has stalled. The GGR has stifled the concerted
advocacy and collaborations between and among
civil society organisations and government depart-
ments needed to overcome opposition and reform
the law.”®

Such intrusions into the democratic process of
governance can and should be understood,
guarded against, and countered through creative
lawyering in countries receiving US GHA, but this
engagement with national legal remedies is ham-
pered by organisations’ fear of seeking legal assist-
ance and pushing back on the Policy.*®
Governments themselves fear US retribution for
acting in any way that would counter the Policy.
In addition, the human rights and legal institutions
needed to safeguard against this neo-colonial
intrusion are often not aware of the invasive
nature of the Policy and how it can interfere with
Constitutional processes.

The Policy also creates conflicts with domestic
laws in completely unrelated areas — labour laws,
for instance, where organisations are forced to
close down projects because the organisation is
not capable of being compliant with the Policy.
In some countries, such as South Africa,3" workers
are entitled to a minimum notice and severance
pay for being retrenched, yet the US government
will not fund such costs despite being the cause
of such retrenchments. Likewise, medical ethical
standards related to patients’ rights to informed
consent, access to information, and non-discrimi-
natory services may come into conflict with the
Policy. While limited exceptions in the Policy
account for some potential conflicts®’," these

TUSAID, Standard Provisions RAA28(a)(I1)(6)(A)(iii) (stating that
"passively responding to a question regarding where a safe,
legal abortion may be obtained is not considered active pro-
motion if a woman who is already pregnant specifically asks
the question, she clearly states that she has already decided
to have a legal abortion, and the healthcare provider reason-
ably believes that the ethics of the medical profession in the
host country requires a response regarding where it may be
obtained safely and legally”) and RAA28(a)(I)(9) (stating,
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exceptions are narrowly defined and limited. As
such, they may be distinct from the ethical stan-
dards in place under professional councils regulat-
ing health care workers and rights of patients that
are not clearly established in statute or regulation.
Moreover, the lack of clarity and training on these
exceptions — combined with the level of fear of
being found not in compliance with the Policy —
means they are often left unimplemented.

The expansive and invasive nature of the GGR
requires diplomatic, advocacy, and legal
responses, many of which are hindered by the pol-
itical volatility and financial power of the United
States. The threat is not just to public health; the
Policy, by design, threatens sovereignty and demo-
cratic processes upheld by law. The Policy would
not be so powerful if it did not. While many of
these threats existed in prior implementations,
the scale did not.2,* The world cannot respond in
the same ways or on the same scale either. More
is required.

As stated earlier, it is unlikely that legal chal-
lenges in US courts can play any significant part
of the response, but legal challenges and responses
through domestic legal systems are not as
restricted. While a full analysis of legal claims in
65 countries is well beyond the scope of this com-
mentary, one important guardrail on the Policy is
where governments have clearly established the
legal rights of patients. The US government has
tended to avoid requiring an open violation of
domestic laws, even while they encourage impreci-
sion and tacit prioritisation of US policy over

national laws and priorities. This is one opportu-
nity for advocates and lawyers in countries receiv-
ing GHA to effectively engage in mitigation, while
continuing the vital work of protecting the health
and rights of their people. There are also underu-
tilised litigation opportunities to protect the rigour
of informed consent and standards of medical
care.

While advocates all over the world mitigate the
harms of the Policy, and work in Washington DC to
permanently end it, response to the GGR by
national governments and advocates cannot be
predicated on a change in US leadership and policy
in January 2021, nor on a hope that this will be the
Policy’s last imposition. Systems, clinical guide-
lines, and laws need to be made resilient to US gov-
ernment interference. Law reform advocates,
lawyers’ associations, law schools and student law-
yers, labour and employment lawyers, and impact
litigators can all be conscripted in reducing the
harm of the GGR, and leaving patients, medical
providers, and advocates to address the national
and global health priorities not manufactured by
American ideologues.
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