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The Legal Landscape of Concussion:
Implications for Sports Medicine Providers

Andrew W. Albano Jr, DO,*! Carlin Senter, MD,* Richard H. Adler, JD,® Stanley A. Herring, MD,"

and Irfan M. Asif, MD*"

Context: Concussion legislation has been enacted in all 50 of the United States, aiming to prevent mild traumatic brain
injuries and the potential long-term sequelae of these injuries in youth athletics. Sports medicine providers, in addressing
this major public health concern, are tasked with adhering to the established standards of medical care while also

considering the legal implications.

Evidence Acquisition: The PubMed (2011-2016) database was searched using the following search terms: concussion,
sports concussion, legislation, and concussion legislation. References from consensus statements, review articles, and book

chapters were also utilized.
Study Design: Clinical review.

Level of Evidence: Level 4.

Results: The Lystedt law and its progeny have increased awareness of the signs and symptoms of sports concussion, but

adherence to state legislation can pose some challenges.

Conclusion: The presence of concussion legislation places a responsibility on the sports medicine provider to have a firm
understanding of the legality of concussion management in the state(s) in which they practice.
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iven the rising number of sports concussions reported

each year, especially at the high school level, sports

concussion has become a major public health
concern.*"*" Sports concussion remains a clinical diagnosis;
thus, recognition of its signs and symptoms is crucial to the
correct diagnosis.” Initial work to improve concussion care
focused on educating the general public and medical
professionals about concerning signs and symptoms in athletes
afflicted with a sports concussion, with the goal of improving
early recognition and reducing long-term sequelae. '

In 2009, a landmark case demonstrated that education alone
was not enough to influence behavior. As a result of the
traumatic brain injury suffered by Zackery Lystedt, the Lystedt
law was enacted.' This law is aimed at preventing complications

from mild traumatic brain injuries (mTBIs) sustained by youth
participating in athletics."*'* After implementation of concussion
legislation in 2009, the rates of treated concussions in states
without legislation were 7% higher in the 2009-2010 school year,
20% higher in the 2010-2011 school year, and 34% higher in the
2011-2012 school year (P < 0.01) than prelegislation trends
(2005-2009).”

Presently, concussion law in all 50 of the United States and the
District of Columbia generally involves the following 3
principles: (1) concussion education for coaches, athletes, and
parents/guardians; (2) removal from play at the time of
suspected injury without eligibility for same-day return to play;
and (3) clearance by a healthcare provider trained in concussion
management for an athlete to be eligible for return to play." In

From the "Department of Family Medicine, Greenville Health System, University of South Carolina School of Medicine Greenville, Greenville, South Carolina, *Departments of
Medicine and Orthopaedics, University of California San Francisco, San Francisco, California, SPrincipal, Adler Giersch PS, Seattle, Washington law firm and Past President
and Current Board member of the Brain Injury Alliance of Washington, "'Departments of Rehabilitation Medicine, Orthopaedics, Sports Medicine and Neurological Surgery,
University of Washington, Seattle, Washington, and "Clemson University School of Health Research, Clemson, South Carolina

*Address correspondence to Andrew W. Albano Jr, DO, 877 West Faris Road, Greenville, SC 29605 (email: aalbano@ghs.org).

The authors report no potential conflicts of interest in the development and publication of this article.

DOI: 10.1177/1941738116662025

© 2016 The Author(s)

465



466

Albano et al

Sep » Oct 2016

addition to possessing the medical knowledge to care for
patients who have suffered a sports concussion, the sports
medicine provider should have a sound understanding of
concussion legislation in the state(s) in which they practice.

This article provides a primer on concussion care from both a
medical and legal standpoint. Using 3 scenarios, the medical
and legal evidence will be applied to highlight key points in
sports concussion law. Specifically, preparation should be
undertaken ahead of event coverage with respect to concussion
care, the important concussion-related legal principles that must
be understood while on the sideline of an event, and the
principles of sports concussion legislation that apply to an
athlete’s return to play.

PREPARATION FOR SPORTS
CONCUSSION CARE

Consider the following case: You are a sports medicine
physician with training in the evaluation and management of
sports concussion. During the preseason you completed the
online coaches’ concussion training available through the
Centers for Disease Control and Prevention.” While serving as
the volunteer coach of your daughter’s middle school soccer
team, one of your players strikes her head on the goalpost
during practice. At the time of injury, she denies having any
concussion symptoms and she is allowed to resume
participation. She continues to play with no additional hits to
the head. Her parents are informed about the event. After
returning home, the student-athlete develops headache and
dizziness. The next day, the athlete is diagnosed with a
concussion by her pediatrician.

Are you, as the coach, protected because you are serving as a
volunteer? Should the athlete have been removed based on the
suspicion of concussion rather than on the lack of symptoms?
Are you held to a different standard from other volunteer
coaches because you are also a physician?

Volunteer Protection:
The Good Samaritan Laws

The sports medicine professional should understand how the
Good Samaritan law applies in the state(s) in which he or she
practices. Good Samaritan laws were written to protect
individuals who try to help others in an emergency situation,
even if the help they offer results in harm. One key point in
many Good Samaritan laws is the distinction between “ordinary
negligence” and “gross negligence.” For example, one might be
protected as a volunteer if ordinary negligence were involved
but not protected if there is evidence of gross negligence.
Assume that a driver fails to stop at a stop sign despite being
attentive, having both hands on the steering wheel, and
appropriately surveying the road. If this driver causes a collision
in failing to stop, despite proper operation of the vehicle, then
this is deemed “ordinary negligence.” However, if the driver
were to be distracted by a phone call or text message or was
under the influence of drugs or alcohol then this would be

considered “gross negligence.” Grossly negligent actions or
omissions are generally not protected by Good Samaritan laws.

In this case, if the coach/physician relies solely on the
statement from the player that she has no symptoms and makes
a return-to-play decision based on that statement, this could be
considered gross negligence. A comprehensive concussion
evaluation should have occurred. The volunteer status does not
excuse actions and omissions deviating from the established
protocol for making return-to-play decisions. Though the coach/
physician was coaching at the time of this evaluation, if he or
she is going to make a return-to-play decision for the athlete,
then the coach/physician is obligated to use his or her expertise
in concussion evaluation.

This situation could be avoided with additional planning. The
duty to act as a physician is not forgiven when assuming a
different title, such as that of a head coach. In a case like this,
we suggest that the team provide an athletic trainer or physician
on the sideline so that a designated individual can manage the
medical issues rather than allowing them to fall to the physician
serving as the coach.

Concussion Protocol in the
Emergency Action Plan

This case also highlights the need for a written emergency action
plan (EAP). The EAP should be developed in conjunction with
local emergency medical service officials as well as team and/or
school administrators. The EAP describes the roles,
responsibilities, and hierarchy of those involved in on-site
medical emergencies and outlines the communication,
equipment, and venue access used in case of emergency.” The
EAP should include a concussion management plan that includes
annual concussion education for student-athletes, coaches, team
physicians, athletic trainers, and athletic directors; a one-time
preparticipation baseline concussion assessment for all student-
athletes; immediate removal from play for all student-athletes
with signs or symptoms concerning for concussion; evaluation of
the student-athlete by a health care provider experienced in the
diagnosis and management of concussion; no same-day return to
play; and a plan for postconcussion management involving
cognitive and physical rest."” It is critical that the sports medicine
provider review the EAP for any event and for any location he or
she is assigned to cover.

PRINCIPLES OF CONCUSSION LEGISLATION
TO UNDERSTAND ON THE SIDELINE

Consider the following case: You are on the sideline as the
physician for your local high school football team. The starting
wide receiver takes a hard hit during the game and falls to the
ground. He returns to the sideline after the play, enabling you
and the team athletic trainer the opportunity to assess him. You
are concerned that the force of the hit and the athlete’s head
hitting the ground were significant and may have caused a head
or neck injury. The concussion evaluation protocol in your EAP
is followed, involving symptom evaluation, memory and
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balance testing, and ongoing observation of the athlete for the
remainder of the quarter. The athlete is not found to be injured.
You clear him to return to play. You document your evaluation
and management decisions.

If a team physician suspects that an athlete has a concussion,
must the athlete be removed for the rest of the game regardless
of the physician’s evaluation of the athlete? Where does
suspicion of concussion begin and end? If an athlete is
suspected of concussion, evaluated by the team physician, and
found not to be concussed then returns to play but after the
game is found to have a concussion or worse, would the team
doctor be liable?

Suspected Concussion

The first point to highlight in this case is the significance of
“suspected concussion.” Twenty-four states use the vocabulary
“suspected concussion” in their concussion legislation (Alaska,
Arizona, California, Colorado, the District of Columbia, Indiana,
Kansas, Kentucky, Louisiana, Maryland, Michigan, Minnesota,
Missouri, Nebraska, Nevada, New Jersey, Oklahoma, Oregon,
Rhode Island, South Dakota, Utah, Virginia, Washington, and
Wisconsin)."® For example, in California’s AB 25, “An athlete
who is suspected of sustaining a concussion or head injury in
an athletic activity shall be immediately removed from the
activity for the remainder of the day.” “Suspicion of concussion”
is a legal term first used by the authors of the Lystedt law in
Washington State."'’ Compared with terminology such as
“diagnosis of concussion,” “suspicion of concussion” creates a
lower threshold for recognizing a possible concussion, allowing
recognition by not just healthcare providers but by parents,
coaches, officials, and teammates.

Sideline Concussion Evaluation

Once the athlete is removed from play, what is the next step?
When does the “suspicion of concussion” end? State laws differ
in designating who can perform the concussion evaluation once
a concussion is suspected. Generally this is designated in 1 of 3
ways: (1) to a “licensed physician” (Alabama, North Dakota,
South Carolina, and Texas), (2) to a “health care provider”
(Arizona, Colorado, Delaware, Georgia, Kansas, Mississippi,
Missouri, New Hampshire, Nevada, Oregon, Tennessee, Utah,
Vermont, and Wisconsin), or (3) to a “licensed health care
provider trained in the evaluation and management of
concussion” (Alaska, Arkansas, California, District of Columbia,
Florida, Hawaii, Indiana, Towa, Louisiana, Maine, Maryland,
Massachusetts, Michigan, Minnesota, Montana, Nebraska, New
Jersey, New Mexico, Ohio, Oklahoma, South Dakota, Virginia,
and Washington)."

Once an athlete is removed for “suspected concussion,” if there
is no licensed health care provider present to perform a
concussion evaluation, the athlete cannot return to play that day
and urgent referral to a health care provider should be
arranged."” If there is a licensed health care provider present to
perform a concussion evaluation, the evaluation must be properly
performed and documented. Proper evaluation of the athlete with

suspected concussion should include an assessment of the
athlete’s symptoms, a head and neck examination, and testing of
the athlete’s motor and memory skills.*'* If available, baseline
preinjury data for the athlete can aid in evaluation of concussion.
Because concussion symptoms can evolve, the athlete should
be observed with serial examinations for any change in clinical
condition." If a concussion is diagnosed but symptoms resolve,
the athlete is not permitted to return to play that day.”'" In
states with relevant concussion laws, only if the licensed
healthcare provider determines by his or her full evaluation
that there was no concussion can the athlete return to play on
the same day as a suspected concussion.’ The licensed health
care provider should document his or her evaluation, clearance
decision, and ongoing observation of the athlete (whether the
athlete is cleared or not) throughout the rest of the contest.

EVOLUTION OF CONCUSSION SYMPTOMS
AND THE INFLUENCE ON LONGITUDINAL
MEDICAL DECISION MAKING

Consider the following case: While covering your local high
school varsity football team, the quarterback is tackled from
behind. You observe his helmet snap violently from the tackle.
He undergoes evaluation on the sideline and denies any head
or neck pain. He is able to answer all the screening questions
correctly, including the Maddocks questions.” The decision is
made to hold the athlete out of the game for a few plays. He
does not demonstrate any evolution of symptoms and is
allowed to return to the game. Later in the game, you notice his
balance appears to be slightly impaired and he appears to be
slower in his decision making. He has not taken any additional
hits since being evaluated. You inform the coach that you want
to reevaluate the athlete but the coach ignores your request.
When the player returns to the sideline, you inquire about how
he is feeling and he continues to deny any symptoms. Sideline
balance testing is worse than on initial evaluation. Based on
your evaluation, the player is withheld from further
participation.

Is “clearing” a patient for return during a game considered a
definitive act? How should the physician approach an evolution
of symptoms without further injury? Does available concussion
education address the fact that concussion symptoms evolve?

Evolution of Concussion Symptoms

If the physician conducted a proper sideline concussion
examination and found the athlete not to be concussed, the
physician can return the athlete to play. The examination must
be documented, and the examination must reveal zero signs or
symptoms of a concussion. If any symptoms are present, no
matter the degree or frequency, removal is required and
disqualification from immediate return to play is mandated.”

A point to highlight in this case is the physician’s vigilance in
monitoring this athlete. This is the correct approach. Athletes
with concussion may not show immediate symptoms,” thus the
importance of ongoing observation by the designated
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healthcare provider on the sideline. Continued surveillance of
the player is necessary and good medical practice for a team
physician.

The physician became increasingly concerned about the
athlete and yet the coach disagreed and kept the athlete in the
game. In this case, the relationship between the physician and
the coaching staff needs to be reevaluated. The coach should
not have the authority to overrule a physician’s decision to
remove a player and reevaluate him or her. Preseason planning
and a written EAP should clearly define the professional
relationship of all involved partiesf’ The physician should
document the interaction with the coach, and if this pattern of
behavior continues, the physician should consider resigning
from his or her position.

EFFECTS OF CONCUSSION LEGISLATION

The Lystedt law® and its progeny have increased awareness of
the signs and symptoms of concussion, but the culture of sports
and the role that this culture has on reducing the likelihood of
concussion recognition and reporting requires further
evaluation.” Parent cooperation has also been identified as a
potential barrier to concussion care, with several states reporting
a small but persistent practice among some parents to “doctor-
shop” or visit numerous physicians to find one who would
certify that their child could return to play."

Access to providers familiar with concussion management may
be challenging in rural or underserved areas, which may have
fewer providers with concussion expertise." The individuals or
entities allowed to evaluate, treat, and eventually clear athletes
who have sustained a concussion for return to play are directly
specified in most renditions of legislation.'” Educational models
that use videoconferencing technology to train primary care
providers to manage complex medical conditions outside their
expertise have demonstrated excellent results and may be
applied to concussion medicine as a means of improving the
quality of concussion care.*

The goal of concussion legislation is to improve the safety of
sports with regard to mTBI, primarily by preventing concussed
student-athletes from returning to play prior to a full recovery.”
With the legal mandate to remove a student athlete from play
due to concussion, the likelihood of a subsequent injury or
long-term sequelae can be potentially avoided.’ By requiring a
medically supervised return to play, the probability that a
student-athlete returns prematurely should decrease.” It is

recommended that sports medicine providers familiarize
themselves with their state’s concussion legislation, include
concussion care in their emergency action plans, and perform
and document complete concussion evaluations with ongoing
sideline observation.”

REFERENCES

1. Adler RH, Herring SA. Changing the culture of concussion: education meets
legislation. PM R. 2011;3(suppl 2):5468-5470.

2. Benson B, McIntosh A, Maddocks D, Herring S, Raftery M, Dvorak J. What are
the most effective risk-reduction strategies in sport concussion? Br ] Sports Med.
2013;47:321-320.

3. Broglio SP, Cantu RC, Gioia GA, et al; National Athletic Trainer’s Association.
National Athletic Trainers’ Association position statement: management of sport
concussion. [ Athl Train. 2014;49:245-265.

4. Casson I. Legal and ethical implications in the evaluation and management of
sports-related concussion. Neurology. 2015;84:861.

5. Doolan A, Day D, Maerlender A, Goforth M, Gunnar Brolinson P. A review
of return to play issues and sports-related concussion. Ann Biomed Eng.
2011;40:106-113.

6. Gibson T, Herring S, Kutcher J, Broglio S. Analyzing the effect of state
legislation on health care utilization for children with concussion. JAMA Pediatr.
2015;169:163.

7. Harmon KG, Drezner JA, Gammons M, et al. American Medical Society for Sports
Medicine position statement: concussion in sport. BrJ Sports Med. 2012;47:15-26.

8. HEADS UP to Youth Sports: Online Training. Centers for Disease Control
and Prevention. Updated September 8, 2015. http://www.cdc.gov/headsup/
youthsports/training/index.html. Accessed January 23, 2016.

9. Herring SA, Kibler W, Putukian M. Sideline preparedness for the team physician:
a consensus statement-2012 update. Med Sci Sports Exerc. 2012;44:2442-2445.

10. Laker SR, Herring SA, Adler RH. The legislative agenda. In: Echemendia R,
Iverson GL. The Oxford Handbook of Sports-related Concussion. New York, NY:
Oxford University Press; 2014.

11. Lowrey K, Morain S. State experiences implementing youth sports concussion
laws: challenges, successes, and lessons for evaluating impact. / Law Med Ethics.
2014;42:290-296.

12. McCrory P, Meeuwisse WH, Aubry M, et al. Consensus statement on concussion
in sport: the 4th International Conference on Concussion in Sport held in Zurich,
November 2012. Br ] Sports Med. 2013;47:250-258.

13.  NCAA Sports Medicine Handbook, 2014-15. http://www.ncaapublications.com/
productdownloads/MD15.pdf. Accessed January 23, 2016.

14. Pfister T, Pfister K, Hagel B, Ghali WA, Ronksley PE. The incidence of
concussion in youth sports: a systematic review and meta-analysis. BrJ Sports
Med. 2016;50:292-297.

15. Rosenthal JA, Foraker RE, Collins CL, Comstock RD. National high school athlete
concussion rates from 2005-2006 to 2011-2012. Am J Sports Med. 2014;42:1710-
1715.

16. Sarmiento K, Hoffman R, Dmitrovsky Z, Lee R. A 10-year review of the Centers
for Disease Control and Prevention’s Heads Up initiatives: bringing concussion
awareness to the forefront. J Safety Res. 2014;50:143-147.

17. Tomei K, Doe C, Prestigiacomo C, Gandhi C. Comparative analysis of state-level
concussion legislation and review of current practices in concussion. Neurosurg
Focus. 2012;33:E11.

18.  Traumatic Brain Injury Legislation. National Conference of State Legislatures (NCSL).
http://www.ncsl.org/research/health/traumatic-brain-injury-legislation.aspx.
Accessed January 15, 2016.

For reprints and permission queries, please visit SAGE’'s Web site at http://www.sagepub.com/journalsPermissions.nav.


http://www.cdc.gov/headsup/youthsports/training/index.html
http://www.cdc.gov/headsup/youthsports/training/index.html
http://www.ncaapublications.com/productdownloads/MD15.pdf
http://www.ncaapublications.com/productdownloads/MD15.pdf

