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The Covid-19 pandemic has reignited a num-
ber of old ethical questions regarding the just 
allocation of scarce medical resources. With 

the looming possibility of an overwhelming surge 
of Covid-19 cases, several bioethicists were quick 
to promote frameworks for rationing intensive care 
unit beds, ventilators, and other resources according 
to what they deemed rational, ethical, and widely ac-
cepted principles.1 Introducing one such framework 
in the New England Journal of Medicine, Ezekiel 
Emanuel and colleagues asserted that “saving more 
lives and more years of life is a consensus value across 
expert reports.”2 Language about saving more life-
years (or its various congeners) and criteria opera-
tionalizing this concept were quickly incorporated 
into numerous state-level pandemic resource alloca-

tion plans for dealing with Covid-19.3 Yet the term 
“life-years” is not univocal, and the ethical justifica-
tion for using a principle of maximizing life-years as 
a means of rationing medical resources has not been 
adequately investigated.

We take up the tasks of clarification and critique 
by first providing a brief history of various age-relat-
ed criteria employed in allocation policies, carefully 
distinguishing “life-years” from similar terms often 
conflated with it and one another in the literature. 
We then dispute two claims sometimes made in sup-
port of a life-years approach by showing that evi-
dence of public support for this life-years approach 
was always thin4 and that organ transplantation pro-
tocols do not provide a precedent for seeking to save 
the most life-years. Next, we highlight the fact that 
state emergency response plans ultimately rejected or 
severely attenuated the meaning of saving the most 
life-years, and we go on to argue that philosophi-
cal arguments in support of rationing by life-years 
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(or its various congeners) ultimately 
fail. We conclude by introducing a 
reasonable and just alternative and 
defending that alternative against po-
tential counterarguments.

Definitions and Origins of Life-
Years and Related Concepts

The concept of life-years must be 
distinguished from other, related 

concepts employed in literature de-
fending allocation priorities. These 
concepts are shaped by distinct ethi-
cal priorities and may lead to differ-
ent consequences in practice.

The term “life-years” was intro-
duced in the late 1940s as an epide-
miological and economic indicator of 
disease burden—for example, retro-
spectively comparing “life-years lost” 
to tuberculosis versus the “life-years 
lost” to hepatitis.5 Initially, the metric 
of life-years was used as a statistical 
tool for recording medical progress 
and comparing causes of death be-
tween different populations. The 
metric began to be used in prospec-
tive thinking about resource alloca-
tion with the introduction of dialysis, 
as a way of showing the benefit of 
treatment.6 Medical ethicists, partic-
ularly utilitarians, then picked up the 
term as a way of thinking about just 
resource allocation,7 although they 
were heavily criticized at the time.8 

Maximizing life-years was subse-
quently considered and rejected in 
allocation decisions about kidney and 
lung transplants.9 The concept was, 
however, successfully introduced into 
pandemic rationing plans by Douglas 
White and colleagues in 2009.10 In 
this context, it concerns allocating 
resources between individuals by 
determining who can be expected 
to live the longest after a resource 
is deployed, thus measuring an in-
tervention’s value. Underlying this 
approach is the assumption that hav-
ing more years of life left to live is of 
greater value than having fewer; thus, 
an individual who is expected to live 
more years of life should be given pri-
ority for a medical intervention over 
someone with fewer years left to live. 

In other words, the goal is to save as 
much of the good in question—years 
of life—as possible.

Life-years should not be confused 
with three related concepts: fair in-
nings, life cycles, and age cutoffs. 
“Fair innings,” a term originating in 
the game of cricket, refers to the idea 
that when people have lived a certain 
number of years, they have presum-
ably had all the opportunities avail-
able to anyone who has lived up to 
that point and that fairness dictates 
that resources be directed toward 
younger people who have not yet had 
such opportunities. The concept ap-
pears to have been first comprehen-

sively described in medical ethics 
and public health literature by John 
Harris,11 elaborated upon in discus-
sions of medical resource allocation 
by economist Alan Williams,12 and 
incorporated into pandemic re-
source allocation by key figures such 
as Emanuel, Alan Wertheimer, and 
White.13 Operationally, it differs 
from “life-years” in that it suggests 
an explicit age cutoff instead of be-
ing used in comparisons that give 
preference to younger and healthier 
patients across the whole life span. 
Under a life-years approach, some-
one expected to live two more years 
has priority over someone expected 
to live only one more year, someone 
expected to live three more years has 
priority over someone who is expect-
ed to live only two more years, and so 
on. By contrast, under a fair-innings 
protocol, someone younger than x 
years has priority over someone of at 
least x years if both are in need of the 
resource and there is not enough for 
both. Those below the “fair” cutoff 
are assigned an equal priority; and 

those above it, an equally discounted 
priority.

A related concept has been dubbed 
the “life-cycles approach,” accord-
ing to which “the goal is to give each 
individual equal opportunity to live 
through the various phases of life.”14 
Operationally, priority is assigned 
to different stages of life or different 
age ranges in descending order. For 
example, children (say, those twelve 
years old and younger) are assigned 
a higher priority than adolescents 
(say, those thirteen to seventeen), 
adolescents a higher priority than 
young adults (say, those eighteen to 
thirty-five), and so forth. One might 

consider it either a parceled life-years 
approach or an iterative fair-innings 
approach. The idea is that each stage 
or cycle of life brings different op-
portunities that each person should 
be afforded, to the greatest extent 
possible, by a system that allocates 
health care resources justly. In other 
words, unlike an approach that aims 
to maximize life-years, the life-cycles 
approach emphasizes that it is the 
ability to experience the goods of cer-
tain stages of life, not increasing the 
number of years lived, that should be 
prioritized.15 

Another variation of language is 
the use of explicit age cutoffs for ap-
portioning resources, not on the basis 
of judgments about the effectiveness 
of treatment (that, for example, no 
patients over eighty-five years of age 
survive this treatment and therefore 
will not be offered it), but on the basis 
of considering age itself as a criterion 
of justice in apportioning resources. 
While not always explicitly named as 
such, this approach is a variation on 
the fair-innings concept and has for 

While moral arguments cannot be settled by 

polls, advocates of the life-years approach 

have tried to buttress their claims by  

asserting empirical evidence of public  

support. 
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years been invoked by ethicists and 
policy-makers, arguing, for instance, 
that no patients sixty-five years of 
age and older should receive dialysis 
or that no patients eighty and over 
should receive CPR.16 Some proto-
cols for rationing scarce resources in 
a pandemic have specified age cutoffs 
without explicit reference to life-
years, fair innings, or life cycles.17 

As noted above, these various con-
cepts are often used interchangeably 
in resource allocation protocols and 
related literature, but each is deserv-
ing of attention. For the purposes 
of this paper, we focus on the use of 
life-years in allocation protocols to 
challenge the claim that maximizing 
life-years is a widely shared public 
value.18 

Public Support for Maximizing 
Life-Years

While moral arguments cannot 
be settled by polls,19 advocates 

of the life-years approach have tried 
to buttress their claims by asserting 
empirical evidence of public support. 
Such assertions, however, rest on 
scant and faulty data. 

For example, Maryland based its 
judgment about the acceptability of 
this approach on data collected from 
focus groups of healthy and non-
elderly persons who were given a lim-
ited set of ethical principles to choose 
from with respect to how ventilators 
should be allocated.20 New York (in-
accurately cited by Emanuel et al. as 
evidence of consensus in support of 
saving the most life-years21) revisited 
its rejection of age-based rationing in 
response to “significant public com-
ment,” but this feedback is not cited 
or specified, and the state ultimately 
affirmed its initial position against 
rationing based on maximizing life-
years.22 Research cited by White et 
al.23 or by Emanuel and Wertheimer24 
as evidence of public support for a 
life-years approach to pandemic ra-
tioning consisted of surveys, largely 
conducted by economists, that posed 
questions regarding hypothetical 
scenarios only tangentially related 

to pandemic rationing (such as liver 
transplantation), queried able-bodied 
and young populations, and reported 
the views of subjects mostly residing 
outside the United States.25 

Taken as a whole, these studies 
do not justify the claim that there is 
a broad American public consensus 
in favor of the life-years approach to 
pandemic rationing.26

Previous Uses of Life-Years in 
Rationing Decisions

Articles and protocols supporting 
the use of life-years in ration-

ing during the coronavirus pandemic 
often cite the use of the concept in 
allocating organs for transplantation 
as a justification.27 On close inspec-
tion, however, claims that organs 
have been apportioned according to 
a principle of maximizing life-years 
are unsupported. For example, the 
lung allocation score for pulmonary 
transplantation is based, in part, on 
the ratio between how long the pa-
tient would be expected to live with-
out the transplant (that is, how much 
the patient needs the transplant) and 
the chance that the patient will sur-
vive for one year after the transplant 
(that is, how effective the operation 
will be).28 Therefore, the lung al-
location score is not based on the 
maximization of expected life-years, 
as claimed by White and Lo,29 but 
is instead concerned with balancing 
the expected success of the transplant 
with how critical the transplant is to 
patient survival. 

Similarly, the Organ Procurement 
and Transplant Network considered 
and explicitly rejected the use of ex-
pected life-years as a criterion of al-
location for kidneys.30 Rather, the 
allocation of kidneys is based, in part, 
on attempts to match the expected 
life of the organ to the expected life of 
the patient, so that, for example, an 
older patient will not die of a stroke 
in three years with a transplanted kid-
ney that might have been functional 
for fifteen years.31 That is radically 
different from giving the organ to the 
younger patient and denying it to the 

older patient simply on the basis of 
age. The point of this kidney alloca-
tion protocol is not to deny a kidney 
to an older person on the grounds of 
a shorter life expectancy but to match 
that kidney’s life expectancy with the 
life expectancy of the recipient.

Moreover, age cutoffs for trans-
plantation that were common early 
in the history of organ transplanta-
tion were based not on maximizing 
life-years as a principle of just ration-
ing but on the expectation that older 
patients were not likely to survive the 
grueling surgery and antirejection 
treatment. Experience has proven 
that view of short-term effectiveness 
wrong, however, and older patients 
are now frequent transplant recipi-
ents.32

Previous Uses of Life-Years 
in Emergency and Pandemic 
Preparedness Protocols

In 2006, in response to the H5N1 
avian influenza pandemic, an 

Ontario plan to triage resources 
such as ventilators and antiviral 
medications excluded patients over 
eighty-five.33 In 2008, New York 
promulgated a ventilator allocation 
guideline that, although modeled 
after the Ontario plan, removed the 
age cutoff, arguing that age already 
factors into any clinical assessment 
of health.34 In 2015, in the face of 
feedback arguing for maximizing 
life-years rather than lives and pri-
oritizing children at the expense of 
older adults,35 New York released an 
updated version that maintains its 
stance against the use of age as an 
exclusion criterion, but uses age as a 
“tie-breaker” when children are in-
volved so that, if two patients have 
the same priority score and one is a 
child, the resource should go to the 
child.36 In 2010, the Veteran’s Health 
Administration developed guidelines 
based on studies of veterans’ attitudes 
and specifically rejected a fair-innings 
approach in favor of (near-term) sur-
vivability as its overriding criterion.37

In 2009, White and colleagues ob-
served that, while an approach based 
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on saving the most lives balanced 
utilitarian with egalitarian concerns, 
it was deficient in that it would not 
accomplish “the greatest good for the 
greatest number.”38 They proposed 
adding a criterion of saving the most 
life-years to meet that goal. This ar-
gument, however, begs the question 
by assuming that a utilitarian stan-
dard of promoting the greatest good 
for the greatest number is the stan-
dard by which to judge the correct-
ness of any given rationing scheme. 
White and colleagues cite Harris to 
justify the life-years approach,39 but it 
is far from clear that the 1985 quota-
tion they pull from Harris is either a 
view he endorses or that it applies to 
pandemic rationing; indeed, since the 
late 1980s, Harris has argued against 
age-based rationing and has advo-
cated a lottery as the only way of al-
locating limited health care resources, 
including ventilators for Covid-19, 
without unjust discrimination.40 
Despite these significant conceptual 
discrepancies, the approach White 
et al. promoted was codified into 
(though quickly removed from) a 
University of Pittsburgh protocol for 
pandemic rationing that was released 
early in the Covid-19 pandemic in 
the United States and later used as a 
model by several states.41 

Initial Invocations of Life-
Years in Covid-19 Rationing 
Protocols

As the Covid-19 pandemic esca-
lated and it became apparent 

that critical care resources available 
in the United States could be over-
whelmed, at least thirty-seven states 
began either developing guidelines 
or “crisis standards of care” plans de 
novo or updating preexisting versions 
of such documents.42 Following the 
publication of Emanuel et al.’s and 
White and Lo’s prominent alloca-
tion frameworks for responding to 
Covid-19,43 many states incorporated 
the maximization of life-years into 
their initial criteria for the allocation 
of scarce resources.44 

The use of life-years and its con-
geners, however, raised deep concerns 
among some ethicists,45 the elderly,46 
and the disabled.47 These parties ar-
gued that such guidelines would ex-
clude elderly and disabled persons 
as being unworthy of equal access to 
ventilators because they would not 
be expected to live long lives even 
though they might survive acute 
Covid-19 infection. Some guidelines 
appeared to be incorporating judg-
ments of social worth as well, by, 
for example, excluding those with 
intellectual disabilities from access 

to intensive care.48 The U.S. Office 
for Civil Rights stepped in to reaf-
firm the right of all individuals to be 
considered for health care resources, 
regardless of age, disability status, or 
other status.49 In response to such 
pressure, state guidelines were rapidly 
revised, at least in appearance. As of 
this writing, many still retain the lan-
guage of life-years, and some still in-
clude attenuated versions of life-years 
rationing schemes, in the form of a 
five-year survival criterion,50 though 
even these shorter-term survival con-
siderations are, like longer-term es-
timates, notoriously inaccurate and 
subject to bias.51

Assessing the Arguments

Given these considerations, the 
claim that “[s]aving more lives 

and more years of life is a consensus 
value across expert reports” seems 
overstated. There is not, in any 
event, a consensus proven by valid 
data or supported by solid argument. 
Nonetheless, a number of arguments 
have been advanced in the bioethics 
literature outside the pandemic ra-
tioning context in support of taking 
into account expected life-years in al-
locating life-saving resources.52 Here, 

we examine several formulated by 
prominent figures in bioethics.

Frances Kamm, for example, sub-
mits that rationing of resources should 
be based on “fairness.” She elaborates, 
“[G]ive to those who, if not helped, 
will have had less of the good (e.g.[,] 
life) that our resource can provide (at 
least if they are equal on other health 
dimensions) before giving to those 
who will have had more of it even if 
they are not helped.”53 

The question at hand is whether 
people are wronged when limited re-
sources that could extend their lives 

are used instead to extend the lives of 
those who have already lived longer. 
Other things being equal,54 it is not 
unfair for one person to live longer 
than another—a person who has a 
long life does not thereby wrong oth-
ers whose lives are shorter—but might 
it be unfair to use the resources for 
the older person’s benefit? If life were 
like a pie that could be divided fairly, 
then it might seem intuitive: obvious-
ly, it would be unfair to give someone 
more of it when she already has had 
more than others! But because life is 
not like a pie and, other things being 
equal, it is not unfair for someone to 
live longer than others, appeals to our 
intuitions risk misleading us. Instead, 
we need an argument focused on the 
question, are people wronged when 
limited resources that could extend 
their lives are used instead to extend 
the life of someone who already has 
lived longer than they have?

Imagine, then, two people drown-
ing in a pool. Both urgently need to 
be saved. Person A is much younger 
than person Z. Other things being 
equal, Kamm would call person A 
needier.55 That means that A needs 
our help more than Z because A 
needs more time (more life-years) in 
order to experience the goods that Z 
already has had the time and presum-

Other things being equal, it is unfortunate—

not unfair—to die young. It is fortunate—not 

fair or unfair—to live long.



22   HASTINGS CENTER REPORT September-October 2021

ably opportunity to experience. A 
is not needier because A has greater 
medical needs or the like.

Would it be unfair to A for us 
to save Z? Again, if life were like a 
pie and if it were unfair for some-
one to live longer than others, then 
we would have to say, yes, it would 
be unfair to A for us to save Z, but 
both of those presumptions are false. 
Grant that, if we save Z, A’s life will 
have gone worse than Z’s life because 
A will not have had as many years as 
Z has had. Is the result that we are 
under a moral obligation to prefer A 
over Z? If that is the case, is it because 
justice requires us to try to see to it 
that people have the opportunity to 
experience more-or-less-equal sums 
of life and the goods it affords? That 
seems peculiar and unrealistic. In any 
event, Kamm does not speak to this 
question.

While Harris ultimately distances 
himself from the view, he gives per-
haps the best exposition of the rea-
sons one might adduce in support of 
the so-called fair-innings argument. 
Briefly, the fair-innings view is that 
we are indeed obligated to try to see 
to it that “everyone be given an equal 
chance to fair innings.”56 By “fair in-
nings,” Harris means “a reasonable 
life,” ideally including “all the ages of 
man,” though he notes that “there is 
also value in living through as many 
ages as possible” should a full life be 
precluded.57 On this account, should 
we be unable to save both A and Z, 
A is to be prioritized on the grounds 
that Z already has had more of life 
and its goods than A has. Depending 
on just how old Z is and on what we 
determine a fair share of life to be, we 
might even say, as Harris does, that 
Z has received her “entitlement” and 
is now enjoying a “bonus” subject to 
cancellation “when this is necessary 
to help others reach the threshold” or 
at least come closer to it.58

It should strike us as strange, 
however, to think that a person has 
an “entitlement” to life such that an 
“injustice” is done to her if she does 
not reach her “fair share.”59 It is also 
strange to think that a person could 

take or receive more than her fair 
share of life. Other things being equal, 
it is unfortunate—not unfair—to 
die young. It is fortunate—not fair 
or unfair—to live long. Harris casts 
his argument, at least in The Value of 
Life, in terms that obscure these facts. 
(Again, Harris does not himself hold 
the fair-innings argument, although 
some of his discussions of the fair-
innings argument are so fair-minded 
that one needs to read across a spec-
trum of his work to be clear that he 
rejects it.60)

Dan Brock’s position is much like 
Harris’s in The Value of Life, though 
Brock does not speak of “fair in-
nings.” For Brock, fairness is con-
cerned with seeing to it that people 
have as close to a normal life span as 
society can provide. In other words, 
fairness is about correcting fortune to 
the extent within the society’s power. 
By way of illustration, he asks the 
reader to “[s]uppose a liver becomes 
available, but there are two patients 
each of whom urgently needs it or 
he or she will die. The first patient 
is 20 years old and because of an un-
related health problem would have a 
life expectancy of 10 years with the 
transplant, whereas the other patient 
is 50 years old and would have a life 
expectancy of 15 years with the trans-
plant.”61 Brock asks, “Shouldn’t the 
20-year-old patient have a fair chance 
to get closer to a normal lifespan that 
the 50-year-old has already reached? 
Would it be fair to give the organ to 
the 50-year-old patient, thereby in-
creasing still further the undeserved 
inequality in the years that each will 
live?”62

There is a sense in which, as Brock 
says, the “inequality in the years 
each will live” is indeed undeserved: 
the older person presumably has 
not done anything to deserve to live 
longer than the younger person; the 
older person is simply more fortunate 
than the younger person. At the same 
time, the older person is not to blame 
for living longer; he has not been un-
fair to the younger person by virtue of 
having lived a longer life. His longer 
life is not “undeserved” because he 

took more of life than was his due, as 
if life were like a pie. His longer life 
is only “undeserved” in the sense that 
no one merits a longer life.

Nonetheless, Brock claims that 
“the ground for preferring the young 
precisely is fairness.”63 His explana-
tion for “why the young may have a 
stronger claim grounded in fairness 
for life-extending interventions than 
do the old” turns on the observation 
that, if the young do not have prior-
ity, “they will have had so much less 
life.” That is unfair, however, only if 
fairness obligates a society to try to see 
to it that people have the opportunity 
to experience more or less equal sums 
of life and the goods it affords. But 
what, finally, is the argument for that 
understanding of fairness?

At this point, Norman Daniels’s 
prudential life span account might 
be invoked to help us move at last 
beyond intuitions. Daniels explicitly 
addresses rationing by age in his book 
Am I My Parents’ Keeper? He submits 
that “pure age rationing,” which takes 
age into account without considering 
its bearing on the likely effectiveness 
of a medical intervention, “is mor-
ally permissible under certain, very 
specific, and restrictive conditions.”64 
The “reason for appealing to age,” he 
specifies, “has to do with effectively 
promoting opportunity.”65

Through the prudential life span 
account, Daniels seeks to transform 
how people envision the relatively 
“new” question of how to distribute 
social resources among different age 
groups that are or at least appear to 
be in competition with one another 
for them.66 His key proposal is that 
people should cease framing the 
question in terms of competition be-
tween fixed age groups: for example, 
between “the young” and “the old.” 
Instead, in recognition of the fact that 
we all age (such that the young be-
come the old), we should ask how it 
would be just to distribute resources 
over a normal life span, across its 
different stages. This “fundamental 
shift in perspective” frees us from pit-
ting age groups against one another 
and allows us to conceive of trans-
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fers between age groups “as transfers 
between the stages of a life, not be-
tween persons” of different ages.67 In 
other words, we are to ask, not how 
to divide resources between persons, 
but how to distribute resources over 
a normal life span. As Daniels ac-
knowledges, he thereby substitutes 
for the problem of justice between age 
groups the problem of how rational 
agents would “prudently allocate fair 
shares of basic social goods over their 
lifespan.”68 Against that background, 
“whatever is prudent . . . constitutes 
what is just.”69 The consideration 
that comes front and center is thus 
what principle or principles prudent 
deliberators would follow in design-
ing institutions to distribute goods 
over a normal life span. In brief, how 
is a person’s fair share of health care 
benefits to be determined?

To advance the argument, Daniels 
turns to a modified form of John 
Rawls’s original position, specify-
ing constraints on the deliberators’ 
knowledge of their circumstances, 
but he also makes clear that the 
“frame” governing this thought ex-
periment must be the principle of fair 
equality of opportunity. According 
to Daniels, what makes fair equality 
of opportunity the appropriate prin-
ciple to govern decisions about the 
design of health care institutions is 
the fact that “[i]mpairment of nor-
mal functioning through disease and 
disability restricts individuals’ oppor-
tunities” relative to what they might 
have enjoyed had they been healthy.70 
In other words, disease and disability 
subtract from a person’s “age-relative 
opportunity range.” They strike at a 
person’s capacity to enjoy the goods 
distinctive to the different stages of 
life. Taking this into account, pru-
dent deliberators would distribute 
health care over a life  span in such 
a way that a person’s age-relative nor-
mal opportunity range would be pro-
tected at each stage of life.71

That conclusion might lead us 
to think that, while on this account 
health care resources would be dis-
tributed according to the expected 
needs of each stage of life, rationing 

by age as such would be impermis-
sible. Daniels says, however, that it 
“cannot be ruled out . . . under all 
conditions,”72 namely, those in which 
allocating resources to provide for a 
life span “beyond the normal range” 
would put at risk earlier stages of 
life: for example, by diverting fund-
ing from prenatal care to acute care 
of the dying elderly.73 Under such 
resource constraints, Daniels claims, 
“prudent deliberators would prefer 
a distributive scheme that improves 
their chances of reaching a normal  
lifespan to one that gives them a re-
duced chance of reaching a normal 
lifespan but a greater chance to live an 
extended span once the normal span 

is reached.”74 Moreover, he claims 
that prudent deliberators would also 
take into account the low probabil-
ity that they would live beyond the 
normal life span and thus choose to 
distribute resources to stages of life at 
which they would more likely benefit.

One critical question to put to 
Daniels’s argument is how to de-
termine what constitutes a life span 
“beyond the normal range” and 
therefore beyond the help of the 
principle of fair equality of opportu-
nity. Is the normal life span simply a 
statistical determination, which then 
can advance or retreat as healthy liv-
ing does? Or is the normal life span 
a normative concept, specifying how 
long a life should last or what stages 
it should include? If the answer is the 
latter, then an argument is needed to 
support the conclusion that a normal 
life span goes only this far and no fur-
ther.

For the purposes of this paper, 
however, the more important point is 
that Daniels’s argument for rationing 
by age under specific, restricted con-

ditions does not support rationing 
by age in a public health emergency. 
Daniels explicitly rejects “the piece-
meal use of age criteria” by hospitals 
or physicians, “or in any way that is 
not part of an overall prudent alloca-
tion” of health care resources.75 He 
contrasts his argument for rationing 
by age with one that is not based on 
prudence. According to this other ar-
gument, as Daniels presents it, “We 
should give priority to the young 
in rationing life-extending services  
. . . because the old have already had 
a chance to live more years and it is 
only ‘fair’ to the young to give them 
an equal chance.”76 Daniels cites such 
an argument by Robert Veatch,77 but 

it is also more or less the argument 
that Harris explicates and that Kamm 
and Brock advance. Daniels rejects 
“[t]his appeal to intuitions about fair-
ness” as “not persuasive.”78 He ques-
tions just “where [our] intuitions lead 
us or whether they are to be trusted” 
once we fill in or introduce variations 
to the cases on which this other argu-
ment depends.79 “Does it matter to 
our intuitions,” Daniels asks, “wheth-
er the old have already made claims 
on comparable resources to extend 
their lives, or is the occasion of com-
petition with the young the first such 
claim? What if the young person has 
already received a lot of help, but the 
old person none . . . ?”80 And so forth.

If egalitarian appeals to fairness 
do not support rationing by age in a 
public health emergency, utilitarian-
ism might seem more apt: we should 
choose that action that yields the best 
consequences. Saving A will yield the 
best consequences inasmuch as A 
will likely derive greater benefit than 
Z will; therefore, we should save A. 
Along these lines, Peter Singer has 

The premise of many pandemic rationing  

protocols is that the circumstances of  

overwhelming need and acute scarcity  

require us to change our ethical standards. 

We disagree. 
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claimed, with respect to the Covid-19 
pandemic, that “some forms of age-
ism are justifiable.”81 His thought 
experiment in support of that claim, 
however, is surprisingly convoluted 
and easily countered,82 which raises 
the question of why he does not ap-
peal to a simple utilitarian calculus.83 
Perhaps the answer is that seeking 
to save the most life-years (because 
that is the course of action that will 
yield the best consequences) invites 
discrimination not only against the 
elderly but also against the disabled 
of whatever age, since it could be 
claimed they, too, potentially stand 
to lose fewer goods by dying than the 
nondisabled risk losing. Many peo-
ple, including philosophers, would 
reject reducing the value of a life to 
the goods it seems to offer in the pres-
ent and to promise in the future. It 
seems Singer, too, recoils from doing 
so.84

The Reasonable, Fair, and Just 
Alternative

The enthymematic premise of 
many pandemic rationing pro-

tocols is that the circumstances of 
overwhelming need and acute scar-
city require us to change our ethical 
standards. We disagree. When the 
circumstances are dire, we need our 
fundamental ethical principles more 
than ever. Accordingly, the approach 
to take is not to abandon ethics as 
usual but to apply the basic principles 
of ethical medical decision-making, 
appropriately tailored to the special 
circumstances. When patients are ill, 
physicians, who have sworn to help 
all patients to the best of their ability, 
make decisions on the basis of need, 
prognosis, and effectiveness. When 
resources are so scarce that not all can 
be treated, justice requires that deci-
sions about whom to treat and whom 
not to treat continue to be guided by 
these principles.

The first duty, of course, is to do 
all that one can to avoid rationing in 
the first place. This might require re-
source sharing between services and 
institutions, transferring patients, or 

employing comparably effective al-
ternative treatments. It might require 
even ingenuity, such as sharing venti-
lators between patients or fashioning 
ventilators out of other equipment.

Should rationing prove necessary, 
adherence to the standard duties of 
beneficence, respect for persons, and 
justice would entail:

• valuing each person equally, re-
gardless of age or disability, and

• on the basis of a duty of equal 
beneficence toward all, deciding 
which treatments are potentially 
beneficial (and ordinarily indicat-
ed) for each patient.

Upholding these duties would then 
also entail

• recognizing that the likelihood 
of effectiveness (defining effective-
ness clinically as the likelihood of 
survival to hospital discharge) will 
vary between patients; 

• recognizing that some particular 
interventions may not be effective 
at all for some patients;

• recognizing that some patients 
may already be dying of another 
condition so that, even were they 
to survive to hospital discharge, 
they would be unlikely to survive 
more than weeks to months after, 
reasonably dissipating any effec-
tiveness; 

• recognizing that neither clinical 
judgment nor any outcome pre-
diction score is perfect but that 
morality requires only a faithful 
and unbiased best effort in making 
these judgments; and, finally,

• rationing limited resources on 
the basis of the expected effective-
ness of treatment for each patient.

In other words, we endorse an aim to 
save the most lives while we reject an 
aim to save the most life-years. While 
not perfect, physicians are experts in 
judging the expected effectiveness of 
medical interventions for particular 

patients and in judging who is most 
likely to survive to hospital discharge, 
whether by a clinical scoring system 
or clinical assessment. Clinical deter-
minations to withhold or withdraw 
ineffective care are ethically justified 
on the grounds that there can be 
no moral duty to do what will not 
work.85

It also would be ethically justifi-
able, in the circumstances of acute 
scarcity and overwhelming need, on 
the basis of practical wisdom and re-
spect for the equal dignity of all pa-
tients, to exclude anyone with any 
condition from which they are likely 
to die within one year. While most 
such terminally ill patients would be 
unlikely to survive to hospital dis-
charge, it seems fair to exclude those 
very few who might survive to hospi-
tal discharge only to die of an under-
lying malignancy within a few more 
months. Very near-term prognostic 
judgments are at least modestly ac-
curate and probably best considered 
an extension of the concept of ef-
fectiveness, while judgments about 
life expectancy beyond one year are 
extremely inaccurate and amount 
to an attenuated form of a life-years 
judgment.

On the chance that two patients 
have the same expected benefit, one 
might allocate by lottery rather than 
some discriminatory criterion such 
as age or expected life-years or social 
worth or race or gender or any other 
characteristic of the person as a “tie-
breaker.”86

Of course, many older persons 
or those suffering with debilitating 
chronic diseases will already have 
judged for themselves that the bur-
dens of ventilator care outweigh the 
benefits, perhaps even before the ad-
vent of Covid-19. By virtue of the 
overriding premise that fundamental 
ethics do not change in a pandemic, 
informed refusals of potentially life-
saving treatment should be honored. 
This includes refusals by patients 
who, charitably, would be willing to 
forgo treatment to allow others to be 
treated instead.
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This approach seems most just 
and fair, respectful of the equality of 
all, basing decisions not on personal 
characteristics of the patient, such as 
age, disability, or social worth, but 
on basic medical criteria. The acute 
limitation of resources would dic-
tate maximizing the number of lives 
saved, but it would not permit decid-
ing which lives will be saved on the 
basis of other criteria such as expected 
life-years. It can be ethically defensi-
ble to decide that a treatment is not 
worthwhile, but it is never justifiable 
to judge that a patient is not worthy 
of treatment.

Counterarguments

It might be objected that our view is 
so counterintuitive that we cannot 

be serious. Given the terrible choice 
between saving a young child or an 
older person, would anyone hesitate 
to choose the young child? Imagine 
that the two would in fact receive 
much the same benefit from treat-
ment, so that we need some tiebreak-
er. Would “discriminating” by age in 
such a case really be unjust? Even if 
it is granted that it would not be un-
fair to the child to care for the older 
person, would doing so not be wrong 
in some other sense, or on different 
grounds? Would it be, for example, 
the virtuous choice? Is it the choice 
that an exemplary clinician would 
make, one whom we would want to 
emulate?87 Would we even be able 
to live with ourselves if we chose the 
older person on the basis of a mere 
coin toss?

We argue that the intuition upon 
which such criticisms rest is far from 
universal. It might be prevalent in 
our youth-glorifying Western culture, 
but many cultures revere their elders 
above all others.88 Moreover, intu-
itionism is a weak theory of morality. 
Which intuition about age is correct, 
and how could one know? A moral 
theory ought to be able to sort out in-
tuitions, or at least adjudicate among 
competing intuitions, not impose 
one on everyone. Nor does it make 
sense to turn age discrimination into 

a clinical virtue. The exemplary phy-
sician is guided by patient need and 
prognosis, not speculation about 
how many years the patient is ex-
pected to live beyond hospitalization. 
The exemplary physician rejects the 
temptation of playing god by making 
decisions based on nonclinical crite-
ria. Physicians and other health care 
professionals should not be discrimi-
nating on the grounds of personal 
characteristics such as age or disabil-
ity, even when rationing. Basing tri-
age decisions on need, prognosis, and 
effectiveness focuses attention where 
it is due: namely, on the ability of a 
scarce intervention to change the 

course of an illness, not on whether 
the patient deserves treatment.

A different objection might be 
that age is already baked into the 
clinical scoring system or clinical as-
sessment of short-term prognosis that 
we suggest be used to allocate scarce 
medical resources. According to this 
objection, we are merely disingenu-
ously hiding our preference for saving 
the young. On average, younger per-
sons with Covid-19 will have a better 
medical prognosis than older persons 
will, and so our argument equally fa-
vors saving the most life-years.

It is certainly true that age affects 
prognosis. But this only describes 
how the virus discriminates, which is 
not the same as advocating that care-
givers discriminate. Age is but one 
among a cluster of factors predictive 
of the outcome, such that a gener-
ally healthy seventy-year-old woman 
might score better than a thirty-year-
old man with multiple chronic dis-
eases. That, as we stated earlier, is 
unfortunate but not unfair. Moreover, 
what the proponents of rationing 
by life-years advocate amounts to a 
double whammy. Not only does the 
disease discriminate against older 

people such that they are more likely 
to contract the virus, more likely to 
become ill from it, and more likely to 
die from it, but now the health care 
system actively discriminates against 
them by shutting them out from 
care.89 It is the sick who need care, 
and if they have a reasonable chance 
of benefiting from care, fairness dic-
tates that they be given their shot. 
Health care should not be turned into 
a conspiracy of the young and able-
bodied against the sick and disabled, 
even in a pandemic.

Another objection, similar to the 
second, might be that looking be-
yond the effectiveness of a particu-

lar treatment to consider near-term 
prognosis in deciding who receives 
care amounts, in practice, to some-
thing similar to aiming to save the 
most years of life. If we have granted 
that patients who are expected to die 
within one year (due to another con-
dition or terminal prognosis) may be 
excluded from receiving life-sustain-
ing resources in times of scarcity, can 
we reasonably defend a distinction 
between excluding those with an ex-
pected prognosis of a few months but 
not excluding those expected to live 
only a few years?

The distinction we endeavor to 
make in talking about one-year sur-
vival versus five-year survival is be-
tween the practical effectiveness of 
an intervention and rationing on the 
basis of expected life-years. Many of 
the various state crisis standards of 
care plans make a similar distinction. 
These plans categorize one-year sur-
vival or less as a measurement of sav-
ing the most lives, while five-year life 
expectancy is the attenuated form of 
life-years to which many plans revert-
ed after the intervention of the Office 
for Civil Rights.90 In the setting of 
scarcity during a pandemic, not offer-

The exemplary physician is guided by patient 

need and prognosis, not speculation about 

how many years the patient is expected to 

live beyond hospitalization. 
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ing ventilator support to persons who 
are expected to die within a year from 
a preexisting terminal condition is a 
judgment of practical reason. Such 
persons are not typically considered 
candidates for screening mammog-
raphy for similar practical reasons. 
Such persons would be very unlikely 
to survive to hospital discharge and 
would most likely be screened out by 
clinical scoring systems. Were they 
not screened out, however, as a prac-
tical matter, they would probably be 
on the ventilator for a long time, fol-
lowed by prolonged courses of reha-
bilitation, effectively consuming the 
time they have remaining, given their 
underlying conditions. Common 
sense dictates that this would be 
practically ineffective, and common-
sense judgments of the ineffectiveness 
of treatment are not the same as ra-
tioning.91 As a very practical matter, 
prognostication of six-month and 
one-year survival, while not great, is 
far better than prognostication for 
five-year survival.92 Moreover, ration-
ing by five-year survival would elimi-
nate huge numbers of sick persons; 
those admitted to an academic medi-
cal center already have a five-year 
mortality rate of 63 percent.93

Finally, one might object to our 
reliance on classical principles of 
medical ethics in responding to  
unprecedented circumstances. One 
could argue that intensified uncer-
tainty and heightened controversy 
surrounding decisions of allocating 
scarce medical resources during a 
pandemic are symptomatic of the 
failure of our ethical principles to 
meet the needs for which they were 
allegedly developed. Ought we in-
stead establish principles better suited 
to addressing the particular questions 
that arise in these circumstances?

Our response is that true prin-
ciples are not subject to change 
when the going gets tough. Rather, 
it is precisely in times of stress that 
principles are needed most. The bed-
rock principles of medical ethics are 
respect for persons and beneficence 
toward them. Justice does not un-
dermine those principles but ampli-

fies them. The fundamental problem 
with the life-years approach is that 
it places value on the experiences a 
person might have over a lifetime, 
not on persons themselves. The ap-
proach we advocate emphasizes the 
necessity of respecting persons as 
valuable in themselves. To think oth-
erwise undermines the meaning of 
health care, since illness and injury 
always limit the experiences persons 
can have. Medicine exists as a human 
enterprise because all sick, injured, 
and disabled persons have equal value 
in themselves as persons, no matter 
what their afflictions prevent them 
from doing. To abandon that princi-
ple in the setting of pandemic scarcity 
would undermine the moral basis of 
health care. 
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