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ABSTRACT
Seeking insights into how decision-makers uphold obligations to 
equal and individualized treatment in decisions about state inter
vention, this study examines justifications by decision-makers in 
care orders for newborn children. Eighty-five care order judg
ments from eight European countries concerning children of 
mothers who misuse substances are analyzed to determine 
how decision-makers justify removing a newborn child from 
their mother’s care. I find that the results display similarities in 
what risk factors they find relevant to these cases, but it differs 
which are deemed decisive. Protective factors are rarely impor
tant. Implications for the US context are commented on.
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Introduction

The aim of this paper is to seek insights into the treatment of cases similar to 
each other by judiciary decision-makers, specifically, how they reason and 
justify intrusive child protection interventions in cases about removing a child 
from their parent(s) care. In addition, I investigate if the decision-makers 
provide individualized treatment adapted to the specific case. Child protection 
interventions are the implementation of a government’s responsibility to 
protect children from maltreatment, decided by decision-making bodies 
vested with such authority (Berrick, Gilbert, & Skivenes, in press; Burns, 
Pösö, & Skivenes, 2017). The decision-makers are obligated to provide similar 
treatment for similar cases to uphold the formal principle of justice, and to 
avoid unnecessary removals which can result in trauma to the child and 
family. Given the high stakes in care order cases, it is important to examine 
if and how decision-makers exercise discretion and if similar cases are being 
treated equally (Burns et al., 2017; cf. Rothstein, 1998, 2011), as well as how the 
decision-makers provide individualized treatment of the cases.

The research question for this paper is: are decision-makers similar or 
different in their justifications for deciding a care order? In which ways are 
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they similar or different? I also briefly investigate if similarities and differences 
between decision-makers are influenced by the type of child protection sys
tem. The eight jurisdictions included can be categorized into three types of 
child protection systems (Gilbert, Parton, & Skivenes, California2011b): child 
centric: Norway and Finland, family-service oriented: Austria, Germany, and 
Spain, and risk oriented: England, Ireland, and Estonia. The data material 
includes 85 judgments, which are all judgments for one or several years, or all 
publicly available judgments for several years.1 To ensure the cases have 
similar case characteristics, I have selected judgments regarding a newborn 
baby,2 in which the mother is characterized as misusing substances.3 To 
establish comparable material further, I focus the analysis on risk and protec
tive factors that the decision-makers emphasize in the judgments.

Child maltreatment

Maltreatment of children is a widespread problem (Stoltenborgh, Bakermans- 
Kranenburg, Alink, & Van. Ijzendoorn, 2015), and the consequences of mal
treatment can include “long-term, negative impact on children’s physical, 
cognitive, social, emotional and behavioural development that can last through
out the life course” (Ward, Brown, & Hyde-Dryden, 2014, p. 36). Infants have 
an even higher chance of being exposed to maltreatment than older children 
(Braarud, 2012; Ward et al., 2014), and children of parents who misuse 
substances have a higher likelihood of experiencing maltreatment (Austin, 
Berkoff, & Shanahan, 2020; Kroll & Taylor, 2003; Taber-Thomas & Knutson, 
2020; Ward, Brown, & Westlake, 2012).

Generally in newborn removal cases, child protection agencies are notified 
during pregnancy or right after birth that there is a concern for the parents’ 
capacity to parent the child safely. Often, the child protection agency takes the 
newborn into care in an emergency placement. Some weeks or months after 
this (depending on the local process), care order proceedings take place in a 
court or court-like body where it is decided whether to reunite the parents and 
child or if the child should remain in state care (usually with a foster family).

Decision-making in child protection

There has been an upswing in research on empirical analyses of judicial child 
protection decisions in severe child protection cases (Helland, 2021a, 2021b; 
Helland & Nygård, 2021; Helland, Pedersen, & Skivenes, 2020; Juhasz, 2018, 
2020; Krutzinna & Skivenes, 2020; Løvlie & Skivenes, 2021; Luhamaa, 
McEwan-Strand, Ruiken, Skivenes, & Wingens, 2021). Although these give 
important insights into child protection decision-making, few of these have 
focused on the important aspect of equal treatment.
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Discretion as a theoretical framework

Decisions on whether the state should intervene in the private sphere of 
citizens are often complex and the relevant laws are ambiguous, which 
requires the decision-makers to apply discretion (Freeman, 2009; Titmuss, 
1971). Discretion is the power to decide what to do; it is present “when 
someone is in general charged with making decisions subject to standards set 
by a particular authority” (Dworkin, 1967, p. 32).

The state intervention into the private sphere that I am concerned with in 
this study is a care order, the removal of a child from their biological parents 
and placement in a state-mandated care setting. When a newborn child is 
being or is at risk of being maltreated, state-mandated decision-makers need to 
decide whether to take them into state care. Such a decision requires the 
application of general standards to a complex case; discretion is unavoidable. 
At the core of the discretionary considerations that the decision-makers take 
are risk and protective factors. Risk factors are aspects of the parenting or 
circumstances of the case that increase the risk of harm to the child, whereas 
protective factors decrease the risk of harm. The decision-makers need to 
determine which factors are relevant and crucial to their decisions, and these 
factors feature in the justification of whether a care order is required. So the 
interpretation of risk and protective factors is discretionary (Mascini, 2020), as 
well as how these feature in the decision-makers’ justifications.

Equal treatment and tailormade decisions

The equal treatment principle is fundamental to the justice system but may be 
threatened by discretion (Molander, Grimen, & Eriksen, 2012). That cases or 
treatments are similar means that they share some relevant traits, not that they 
are identical (Gosepath, 2021). The “treatment” part of the equal treatment 
principle is often equated to the outcome of a process, but I find this unsa
tisfactory for child protection cases. These are complex and dynamic cases 
where one-size-fits-all solutions would lead to many children getting too little 
or too late help, whereas others would experience unjustified intrusions into 
their private sphere. “Treatment” must encompass the reasoning and justifica
tion, and not only the outcome, to provide information on the quality of the 
decision being made.

A second demand placed on the treatment of care order cases is for 
individualized treatment, based on the child’s best interests principle. To 
take decisions in the best interests of a child one needs to assess the specific 
aspects of the case carefully, for which discretion provides the necessary 
flexibility.
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Applicable standards for decision-making

The discretionary decisions to be made in these cases are restricted and formed 
by standards. Among these standards are international and national law, 
guidelines for judicial and administrative proceedings, templates, checklists, 
and others. In addition to international laws, the eight countries have their 
respective national legislation and judicial systems.4 These laws, in addition to 
guidelines and structured aids for decision-making as well as norms that 
decision-makers have internalized, will structure and form the assessments 
and decisions that are taken in care order adjudications. This means that the 
decision-makers are influenced by some of the same and some differing 
standards.

Child protection system orientations

A child protection system must find the desired balance between the rights and 
obligations of the state, families, and children, and what this looks like may 
differ from system to system (Gilbert, Parton, & Skivenes, 2011a). Gilbert et al. 
have developed a three-part classification of the theoretical underpinnings of 
child welfare systems, namely, child-centric, family-service, and risk-oriented.

In the child-centric systems, children are seen as “individuals with indepen
dent rights and interests” (Burns et al., 2017, p. 6). Gilbert et al. (2011a) 
describe this system as giving children status separately from the family, 
prioritizing their rights. Preventive services and early intervention are hall
marks of such a system, moving beyond the goal of protecting children from 
risk toward promoting children’s wellbeing, Norway and Finland are here. The 
family-service-oriented systems have a therapeutic outlook, seeking to provide 
services to families so that they can be rehabilitated. The rights of parents to 
family life are sought to be protected (Gilbert et al., 2011a). Germany, Austria, 
and Spain are in this category (Gilbert et al., 2011b; Skivenes, Barn, Križ, & 
Pösö, 2015). Gilbert et al. (2011a) describe the risk-oriented systems as having 
a higher threshold for intervention than the other orientations. The rights of 
children and parents are to be enforced through legal means, and it is the 
state’s responsibility to ensure that this is happening. Here, we find England, 
Ireland, and Estonia (Burns et al., 2017; Parton & Berridge, 2011; Strömpl, 
2015).

Data and methods

The data material consists of 85 written care order judgments from first 
instance courts in eight countries; Austria (N = 8), England (N = 4), Estonia 
(N = 12), Finland (N = 12), Germany (N = 10), Ireland (N = 13), Norway 
(N = 19), and Spain (N = 7). Of these, 91% (N = 77) resulted in a care order 
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(see Table 1). For England and Ireland, the sample consists of all publicly 
available judgments, for the other countries the sample consists of all the cases 
decided in one large city or region, or the whole country within the timeframe 
specified in Table 1. To be included, the judgment needs to concern a care 
order only, from the first instance decision-making body, for a child removed 
within 30 days after birth or after a stay in a parent–child facility and feature 
prior or ongoing maternal substance misuse. The analysis includes both cases 
that ended in a care order and those that did not.

The study reported here is part of the DISCRETION project funded by the 
European Research Council, a comprehensive comparative study of discre
tionary decisions in child protection cases. The included judgments have been 
collected through the DISCRETION and ACCEPTABILITY projects.5 

Illustrative quotes provided from Spanish, Finnish, and Estonian judgments 
are translated by professional translators, whereas quotes from German, 
Austrian, and Norwegian judgments are translated by the author, a native 
speaker of these languages.

Coding risk and protective factors

To gain insights into empirical decision-making and justification, the data 
material for this study is written judgments. Within these texts the decision- 
makers must justify the decision, showcasing the relevant facts of the case as 
well as the specific reasons for the decision. Risk and protective factors are 
essential components of this discretionary reasoning and are mapped.

Based on two systematic reviews, Ward et al. list a range of risk and 
protective factors that are influential in situations of recurring harm (Ward 
et al., 2014, pp. 42–43). My coding description takes this list as a starting point. 
A preliminary reading of the judgments identified what could be excluded 
from the coding description (factors related to children that had longer lived 
experience with their birth parents), and some things relevant to maternal 
substance misuse were added (like the newborn exhibiting withdrawal symp
toms at birth). The resulting coding description, available in full in Appendix 
A, is thus theoretically and empirically informed.

Table 1. The sample.
Year(s) Judgments N Care order made N Care order made %

Total 85 77 91%
Austria 2016–17 8 8 100%
England 2015–17 4 2 50%
Estonia 2015–17 12 11 92%
Finland 2016 12 12 100%
Germany 2015–17 10 7 70%
Ireland 2012–18 13 13 100%
Norway 2016 19 17 89%
Spain 2016–17 7 7 100%
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I focus on the mother and factors that relate to her context because of her 
central role as the primary caregiver of the newborn. This is not to discount 
the importance of fathers; however, information is scarce because many 
fathers in this data material are unknown or not participating in taking part 
in the upbringing of the child (44%, N = 36). Although not a main focus, the 
influence of the father, both risk and protective aspects, is encompassed in 
several codes.

The judgments were coded systematically using NVivo 12, focusing on 
background information and the court’s justification while excluding parties’ 
statements when these were clearly distinguishable. Most of the risk factors 
were coded and the reliability tested by nine coders; the reliability test showed 
extensive convergence between coding, meaning that only small differences in 
code interpretation were revealed. The protective factors and how all factors 
were weighted were coded and tested by the author, a reliability test was 
performed, and only very few discrepancies were found. The reliability tests 
were conducted by reading through the judgments and comparing the under
standing of the reliability tester with how the judgment was understood by the 
first coder.

Coding for equal and individualized treatment

All relevant facts, and only relevant ones, are to be included in judgments 
(Luhamaa et al., 2021), so when a factor from the coding description is 
mentioned in a judgment, it is reported as “present” in this study. At this 
level (“present”) I map the equal treatment – because the cases are reasonably 
similar in relevant aspects, the decision-makers can find that the same things 
are relevant to assess in the cases.

I also map how the decision-makers have assessed the risk and protective 
factors they have found relevant. Protective factors that are influential on the 
decision are reported as “important” and risk factors that determine the case 
are reported as “decisive.” During coding, the context was consulted for 
guidance to identify whether a passage described a decisive risk factor or 
important protective factor.

Operationalizing reasoning similarities and differences

Equal treatment is operationalized in the following way: if a risk or protective 
factor is mentioned in 20% or less of judgments, it is similarly not relevant to 
the decision-makers. If a factor is mentioned in 80% or more of judgments, it 
is similarly relevant to them. The rest, between 21% and 79%, indicates 
reasoning variability.

ANALYZING JUSTIFICATIONS OF CARE ORDERS FOR NEWBORNS 85



Findings

The data material consists of 85 judgments concerning 86 newborn children. 
Seven of the judgments did not end in a care order.

Risk and protective factors present in the judgments – the equal treatment 
mapping

The decision-makers have found risk factors in all cases (see Figure 1). The 
most influential risk factor is “mother,” including aspects of the mother’s 
background, mental makeup, and behavior that can pose a risk to the child. 
Such risks are present in 92% of all judgments (N = 78). This Spanish 
judgment illustrates mental health problems:

The mother reports alcohol and mental problems, limit personality disorder, and psycho- 
social problems. NSPA05-17

Fifty-eight families in the sample have one or several sibling(s) in addition to 
the newborn. In 91% of these judgments (N = 53, see Figure 1) the decision- 
makers mention that siblings have been maltreated or removed from the 
family through state intervention.

The risk factor “family and social setting” is present in 88% of judgments 
(N = 75, see Figure 1). This includes both the presence of people with a 
negative influence (such as an abusive and violent partner) and the absence 
of people with a positive influence. A range of stressful elements in the 
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Figure 1. Present risk and protective factors, N = 85. For numbers see tables B.4-5 in appendix B.

86 B. RUIKEN



mother’s life like incarceration, chaotic lifestyle, homelessness, and financial 
difficulties are also included, illustrated in this Austrian judgment:

At a consecutive home visit at the parent’s home, it became apparent that the apartment 
was destroyed, full of trash and dirty and the furniture was taken apart or broken. Also 
living in the apartment was a dog, who did his business in it, which led to a massive odour 
problem. NAUT02-16

Many of the children in the sample are born with vulnerabilities that place 
greater demands on their caregivers, like withdrawal symptoms, low birth 
weight, or premature birth. The decision-makers mention the child’s young 
age and other vulnerabilities for 84% of the children in the judgments (N = 72, 
see Figure 1).

The risk factor “interaction” concerns the interaction between mother and 
child, if the mother is “in tune” with them, attachment, the mother’s parenting 
skills, and if she prioritizes the child’s needs over her own. Risks related to this 
are present in 68% of judgments (N = 58, see Figure 1). A German judgment 
includes this description:

She doesn’t acknowledge the pregnancy and will because of her condition neither be able to 
establish an emotional connection to the newborn, nor take care of it. NGER24-18

The least prominent risk is “service involvement.” Risks such as the inability of 
professionals to provide services because of resource constraints or ineptitude 
are rarely mentioned by decision-makers (in 12% of judgments, N = 10, see 
Figure 1).

Most judgments also contain protective factors (91%, N = 77, see Figure 1). 
Most frequently mentioned are protective aspects of “service involvement,” in 
80% of judgments (N = 68, see Figure 1). This encompasses the service 
provider’s outreach to the family, forming helpful partnerships, and the 
involvement of legal and medical services. This is an Irish example of a 
partnership with parents:

The HSE entered into a ‘Contract’ with the Applicant mother and the Child’s father after 
the making of the Interim Care Order. This involved agreements regarding access and 
participation in a parental capacity assessment. NIRL07-13

Protective aspects of “mother” are present in 78% of judgments (N = 66, see 
Figure 1), including the mother recognizing her problems, taking responsi
bility, engaging with services, and co-operating productively. This Estonian 
judgment describes:

The mother explained that she participated in group work conducted by a psychologist and 
saw a psychologist individually. The mother noted that she changed jobs because of the 
working hours, should the children live at home; she changed flats because the previous one 
was not fit for living. NEST14-16
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Protective aspects of the interaction between mother and child, such as a 
present and adequate parent–child bond, having parenting competence in 
some areas, and empathy for the child are mentioned in 38% of judgments 
(N = 32, see Figure 1). The protective factor of “family and social setting” is 
present in 26% of the judgments (N = 22, see Figure 1). This includes the 
absence of intimate-partner violence and having a supportive (nonprofes
sional) network. In this Estonian judgment a supportive friend is described:

She also has a support person to whom she can turn for help. NEST14-16

Some decision-makers mention that the child is healthy (20%, N = 17, see 
Figure 1). This Estonian judgment illustrates:

When visiting the shelter, the child’s representative observed that, at that moment, the 
child was a nice three-month-old baby who had developed normally, sought a lot of 
attention and had gained weight owing to the efforts of the shelter employees. No devia
tions could be noticed in the child at the time. NEST13-16

How risk and protective factors are assessed – for individualized treatment
To show what the decision-makers find to weigh heavily in the cases, I 
calculate the percentage of the number of cases where the factor has been 
found relevant by the decision-makers – for example, how often do the 
decision-makers evaluate a mother’s interaction problems to be decisive for 
the case, calculated by the number of mothers reported with poor parent–child 
interaction skills.

85% of judgments (N = 72, see Figure 2) have risk factors that the decision- 
makers have assessed as decisive.6 Risks relating to the mother are most often 
reported; the decision-makers have found them to be decisive to the outcome 
in 62% of cases (see Figure 2). Interaction is the second most commonly 
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Figure 2. Decisive risk and important protective factors, N = 85. For numbers see tables B6-7 in 
appendix B.
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assessed decisive risk, in 57% of cases where it is reported as present (N = 33, 
see Figure 2).

Although substance misuse is present in all judgments, the decision-makers 
find it decisive in only 55% of judgments (N = 47, see Figure 2). Decisive 
substance misuse is illustrated in this Estonian judgment:

Because of their alcohol and drug abuse and addiction, the parents are unable to raise the 
child or to take care of the child and to provide the child with the required special assistance 
and care. Because of such facts, leaving the child with the parents would be life-threatening 
to the child. NEST07-15

Risks related to “family & social setting” are found to be decisive by the 
decision-makers in 55% of judgments where they are noted (N = 41). 
Vulnerabilities of the child, removed and maltreated siblings, and service 
involvement as a risk are decisive in less than half of the cases (see Figure 2).

Contrasted to the high prevalence of decisive risk factors, the protective 
factors are found to carry less weight. In 29% of judgments where the decision- 
makers have found them to be relevant, they have assessed that they are 
important (N = 22, see Figure 2). Protective aspects of the mother are 
important in 26% of instances where they are noted (N = 17), and the 
interaction between mother and child is close at 25% (N = 8). When aspects 
of the family and social setting have been found relevant to the case, the 
decision-makers have assessed them as holding an important protective role 
in the case in 23% of judgments (N = 5). Protective aspects of service involve
ment are important in only 10% of judgments (N = 7).

Similarities and differences in the child protection system orientations

Overall, the reasoning in the three child protection system orientations is 
similar, although a few differences are worth pointing out (see Tables B.1 
and B.2 in Appendix B). The decision-makers from the risk-oriented systems 
show similar reasoning in that the vulnerabilities of the child are a relevant 
consideration, but in contrast to the decision-makers from the other systems, 
they show agreement among each other that this is rarely decisive for the 
outcome of the case.

There is more variation between child protection system orientations when 
it comes to the protective factors. Whereas the decision-makers from risk- and 
child-centric orientations are similar among themselves in that they find 
protective factors from the categories “mother” and “service involvement” 
relevant in most cases, the family-service decision-makers sometimes find 
these to be relevant, sometimes not. When they have found them relevant, 
they are more likely to find them important than the decision-makers from the 
other orientations. Despite some differences, the results of the orientations are 
surprisingly similar.
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Summary of results

The empirical analysis has shown an accumulation of both risk and protective 
factors in the judgments. Acknowledging the accumulation of risk factors is 
vital because substance misuse alone does not automatically lead to child 
maltreatment or a high risk of harm (Kroll & Taylor, 2003; Murphy- 
Oikonen, 2020), and risk increases when the number of risk factors increases 
(Braarud, 2012; Glaun & Brown, 1999; McGoron, Riley, & Scaramella, 2020; 
Sigurjónsdóttir & Traustadóttir, 2010; Cleaver 2011 in Ward et al., 2014). They 
are often intertwined and interact, and it is difficult to isolate the effect of 
substance misuse on parenting and the possible effects on the child (Forrester, 
2000; Klee, 1998).

The decision-makers mention more risk factors than protective, and the 
risk factors are assessed as more influential by the decision-makers. For the 
risk factors, there is substantial convergence in what the decision-makers have 
found relevant and especially crucial for the case (decisive). For “mother,” 
“substance misuse,” “interaction,” and “family & social setting,” the risks have 
been found to be decisive in over half of the cases where they have been 
mentioned (see Figure 2).

Discussion

How individual decision-makers are similar or different in their assessment of 
child protection cases

To answer the research question, the decision-makers are similar in some 
aspects of their reasoning and different in others. I have operationalized equal 
treatment to be provided when most of the decision-makers have found the 
same risk and protective factors relevant to the cases, or if very few of them 
did. They would show variance as a group if some of them found a factor 
relevant, and others did not.7 The decision-makers in this sample have, despite 
differences in personal background and decision-making context, shown sub
stantial convergence in that four risk factors are consistently included in the 
judgments; “mother,” “child’s vulnerabilities,” “removed & maltreated sib
lings,” and “family & social setting.” These are all present in 80% or more of 
the judgments indicating that they are relevant to the reasoning of the deci
sion-makers and that the decision-makers reason (treat the cases) similarly on 
these aspects.

The convergence in reasoning on the four risks leads me to suggest that this 
similarity of assessments constitutes a standard for what decision-makers 
consider relevant in care order adjudications and legitimate reasons for state 
interventions. Informal standards can emerge despite the presence of com
prehensive formal standards (Galligan, 1987), such as international conven
tions like the CRC (1989), or national/regional guidelines for judicial decision- 
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making. This standard of relevant risk considerations may emerge due to 
broad norms regarding family, good enough parenting, and childhood, that 
may be shared across Europe and child protection systems.

The notion of an informal standard can be supported by the small differ
ences between child protection system orientations found in my data. The 
same four risks are relevant, regardless of child protection system orientation. 
This similarity in decision-makers’ reasoning may be because in severe cases, 
decision-makers can show less variance in their discretionary reasoning than 
in less serious cases (Bjorvatn, Magnussen, & Wallander, 2020). The removal 
of a newborn from their birth parents to state care is certainly a severe 
intervention, emphasized by the state’s strong obligation to provide services 
to avoid this happening (Luhamaa et al., 2021).

The similarity between countries with different norms and cultures can 
seem counterintuitive. Culture will influence how children and parenting are 
perceived, as well as what children are expected to endure. An argument can 
be made, however, that the importance of culture is negated by the vulner
ability of newborn children, making cultural differences less important in 
newborn care order cases. Small differences in parenting newborns can have 
great consequences, whereas the consequences would be smaller for older 
children.

Moving on from the four relevant risks, one risk factor is dismissed as not 
relevant by most decision-makers (service involvement), and the mapping of 
the last (interaction), as well as most protective factors, display treatment 
variability. Overall then, the decision-makers’ reasoning is similar for some 
and different for other aspects of this sample of cases.

Although protective factors are present, they are heavily outnumbered by 
risk factors – this should not be a surprise. Care order proceedings are not 
initiated unless a social worker has serious concerns about the risk level in a 
case, indicating that a removal could be required (Brophy, 2006; Masson, 2012; 
McConnell, Llewellyn, & Ferronato, 2006). The focus on risk may also be 
influenced by the case preparations, social workers and care order applications 
are often dispositioned to disclose risks or already occurred harm (Berrick, 
Dickens, Pösö, & Skivenes, 2018; Wilkins, 2015). This focus is also in line with 
Krutzinna and Skivenes (2020) study of a partially overlapping sample of 
judgments analyzing the decision-maker’s assessment of parenting capacity, 
where they found few protective factors.8

Is individualized treatment ensured? How decision-makers justify interventions

Of interest to the research question is also how the decision-makers justify 
their decisions. Tailormade justifications for specific decisions show what 
decision-makers focus on when giving individualized treatment. The data 
indicate that some things are very rarely attributed weight (for example risk 
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and protective aspects of public service provision). Apart from this, the 
decision-makers’ reasonings are varied and do not follow the logic of the 
established child protection system orientations.

The variance in decision justification suggests that the decision-makers not 
only look toward the presence of a risk or protective factor in a case but that 
they assess how this specific factor influences and interacts with other factors, 
creating a unique situation in each case that the decision-makers take into 
consideration. For example, although the risk of parental substance misuse to 
a child is widely acknowledged in the literature (Austin et al., 2020; Kroll & 
Taylor, 2003; Taber-Thomas & Knutson, 2020; Ward et al., 2012), the risk level 
stemming from this varies based on other circumstances of the case and if 
relevant, these also need to be considered by the decision-makers. It may seem 
counterintuitive that substance misuse is not decisive in all of these cases, 
despite the case material being similar. However, the cases are similar, yes, but 
they are not identical – so the treatment does not need to be identical to be 
legitimate. Individualized treatment means that the decision-makers have 
taken into consideration the facts of the particular case, not taken a schematic 
decision. Seen like this, it may be a strength that the decision-makers differ in 
what they have emphasized in their justifications.

The data material is from eight European countries, and the resulting 
insights are most valuable in that context. However, they can yield some 
hypotheses for other contexts. Considering the US, where a lot of child 
protection research is conducted, three aspects of the national context seem 
relevant to consider. First, the opioid epidemic and children born with with
drawal symptoms have become a major public health concern (Pryor et al., 
2017). It is possible that in this context, where the prevalence of substance 
misuse is far higher than in Europe (United Nations: Office on Drugs and 
Crime, n.d.), decision-makers would argue that substance misuse is decisive in 
a larger portion of care order cases than the 55% found in this study. However, 
substance misuse is not the only risk that is more prevalent in the US – the 
poverty gap and poverty rate are higher than in the eight countries included in 
this study (OECD, 2022a, 2022b). Together with a welfare state with fewer 
preventive services on offer, the context for families and decision-makers is 
quite different than in Europe (Burns et al., 2017; Gilbert et al., 2011b). Second, 
the US child protection system is described as risk oriented, like England, 
Ireland, and Estonia (Burns et al., 2017; Parton & Berridge, 2011; Strömpl, 
2015). A focus on the vulnerabilities of the child as well as on protective 
aspects of the service system was prominent in the reasoning of decision- 
makers from risk-oriented systems in this study, and future research could 
investigate if this is the case in the US as well. Third, although the US has 
federal child protection policies, there are large variations in how these are 
implemented (Burns et al., 2017). This could be consequential for the equal 
treatment provided to care order cases.
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Limitations

Stemming from a highly formalized and controlled process, the judgments are 
a high-quality data source.9 Some reservations are tied to the material; they are 
written post hoc and relevant elements may have been omitted. However, key 
informant interviews conducted at the Center for Research on Discretion and 
Paternalism indicate that decision-makers include all relevant components 
when writing up the judgments.10

Many things influence the decision-maker’s discretion and final, written 
judgments; the case preparations, case files, input of social workers, laws and 
regulations restricting the decision-maker’s discretion, the proceedings, etc. 
A limitation regarding my approach to the data material is that I do not 
directly consider the role of these in shaping the discretion of the decision- 
makers.

The eight countries have different requirements as to what judgments need 
to contain and how they should be written.11 The samples from England and 
Ireland are not representative because only publicly available judgments are 
analyzed. It is unclear why these cases were made public and others not, and if 
they differ from each other. Burns et al. (2019) detail the lack of transparency 
in child protection adjudications and the subsequent challenges to account
ability and researchers. Samples from Germany, Austria, and Spain are from 
one regional area each, and therefore I cannot claim representativeness for the 
whole country. Despite the small N, the cases are all the decided or available 
ones from one or several years as described earlier.

Because of the nature of this study, a comparison with nonremoval situa
tions is not conducted, because of the small number of cases that ended in a 
nonremoval would lead to results of limited value. Comparison of removal and 
nonremoval situations would, in general, not be brought to the attention of the 
court.

Any sort of systematization will have to balance concerns of detail vs 
summarization. Being too detailed in what information is recorded from 
each case can make finding patterns difficult and reducing variables too 
much can make one lose out on important insights because differences are 
averaged out. In my approach, detail has to some extent been sacrificed 
for overview in two areas: a holistic approach to assessing the cases and 
the aggregation of individual risks to risk factors. Choosing to not aggre
gate narrow conceptions of risk into broad categories such as “mother” 
and “child” could have yielded very useful and detailed results. However, 
this would have required a narrower focus on one area of risk or protec
tion (for a skillful example of such an analysis see Krutzinna and Skivenes 
(2020)) and I was aiming for a holistic view of the decision-maker’s 
reasoning in these cases.
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Concluding remarks

I have found that although the main emphasis is on risk factors, protective 
factors are also relevant in the discretionary reasoning process. The prevalent 
inclusion of protective factors, as well as a thorough assessment of several risk 
and protective factors also in cases where siblings of the newborn have been 
removed or maltreated, indicates a comprehensive assessment process for the 
specific case at hand.

Typically, several risk and protective factors are referred to in a judgment, 
and there seems incrementally to have emerged a standard for which factors 
are relevant for reasoning across the board. If this has effects on future 
decisions as well as whether this standard is present in other types of inter
ventions or cases would be an interesting point of departure for future 
research. At the moment, it can seem like the seriousness of a newborn 
removal overrides theoretical differences between child protection system 
orientations, a finding that supports previous indications (Bjorvatn et al., 
2020) that a decision-maker’s discretion is more streamlined when the case 
is severe.

The outcome of most of the cases is the same – 91% end in a care order (see 
Table 1). Some of the reasoning of the decision-makers is the same – most of 
them find four risk categories relevant to assess. Despite these similarities, 
there is variance in the reasoning of the decision-makers – they come to 
differing conclusions when diving deep into individual cases, and they provide 
the individual treatment they are obliged to provide, paying attention to the 
peculiarities and specifics of the case. A similar pattern was found by Mosteiro, 
Beloki, Sobremonte, and Rodríguez (2018) in their vignette study of Spanish 
child protection professionals; similar arguments were included, but the pro
fessionals differed in their assessment. My findings suggest that both equal 
treatment (similarity in what is relevant) and individual treatment (assessing 
case factors specific to the case) are upheld in the treatment of these similar, 
but not identical, cases.

What stands out is that although the decision-maker’s reasoning regarding 
relevant risks is similar, there is variability concerning protective factors. 
These could give indications as to the strengths of the family that the child 
protection services can work with to facilitate reunification or prevent sub
sequent removals.

How risk and protective factors are entangled and how the decision-makers 
view and balance them against each other would be a fascinating follow-up to 
this study. It might be challenging with this data material because the direct 
weighing of risk and protective factors is rare, as found by Krutzinna and 
Skivenes (2020) in their study of a partially overlapping sample of judgments.
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Notes

1. I will refer to them as “judgments” although the Norwegian, and Spanish judgments are 
from an administrative decision-making body.

2. I consider newborns here as children removed within 30 days of birth, which includes 
those who were removed while still at the hospital. Children who after birth only stayed 
in a highly supervised facility with their parent(s) are also included.

3. Past and present substance misuse. Includes misuse of legal drugs, alcohol, and use of 
illegal drugs. The term “substance misuse/misusing” will be used to refer to both past 
and current misuse. See table B.3 in appendix B for distribution of substances reported.

4. For a full description please see Burns et al. (2017) and this overview: https://discretion. 
uib.no/resources/child-welfare-facts/#1503574564970-738f5923-706a.

5. A description of data collection, translation, and ethics approvals is available here: 
ht tps : / /www.discret ion.uib .no/projects/supplementary-documentat ion/  
#1552297109931-cf15569f-4fb9.

6. The remaining 15% cases are the seven cases that did not end in a care order, and a few 
cases where the decision-makers did not point out specifically what they found decisive.

7. Similarity is indicated when less than 20% or more than 80% of decision-makers assessed 
a factor as relevant to the case, and reasoning variance if 21–79% of decision-makers 
assessed a factor as relevant.

8. The data material is part of the DISCRETION and ACCEPTABILITY projects.
9. For more information, see https://discretion.uib.no/resources/requirements-for-judg 

ments-in-care-order-decisions-in-8-countries/#1588242680256-00a159db-e96f.
10. For more information, see https://discretion.uib.no/projects/supplementary-documenta 

tion/key-informant-interviews-5-countries/.
11. For more information, see https://discretion.uib.no/resources/requirements-for-judg 

ments-in-care-order-decisions-in-8-countries/#1588242680256-00a159db-e96f.
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Appendix A – coding description

Table A1. Coding description.
Risk factors Protective factors

Substance misuse 
Current or previous misuse of illegal drugs, alcohol 
and/or legal drugs. Does not have to result in 
addiction. Moderate alcohol use is not included 
unless stated as a risk. Alcohol use resulting in 
aggression/loss of control is included.

Mother 
Abuse in childhood (unacknowledged): 
Mother has own history of abuse, neglect or 
maltreatment in childhood. May have a history with 
child welfare services. This is not recognized as a 
problem/ or something that needs treatment. 
Lack of insight and compliance: Describes the 
unwillingness of the mother to cooperate and see her 
own faults. Includes lack of compliance: failure to 
comply with recommended treatment or therapy 
programs, either by failing to enroll or later dropping 
out. Includes refusal to move into a parent-child unit, 
or to accept in-home services, where this has been 
recommended. Includes denial of problems: not 
agreeing that one has certain features that can affect 
a child negatively (such as substance misuse problem 
or learning difficulty). Or agreeing that one has these 
features but disagreeing that they or actions or 
choices one has made affect the child negatively, or 
lack of insight into problems. 
Mental health: the mother has significant mental 
health problems that are not alleviated by medicine 
or treatment. Psychiatric disorders like anxiety, 
depression, PTSD and others. Includes also self-harm 
and suicidality. Some diagnoses are more temporary 
and other more permanent. Includes when Court/ 
Board expresses concern regarding mothers mental 
health. 
Violence: mother has a history of violence or sexual 
assault toward others, adults, children or animals. 
Domestic violence is only coded here as well as in 
inter-partner conflict and violence if it is clear that the 
mother is violent as well as the partner. 
Learning difficulties + mental health issues: presence 
of both maternal learning difficulties and mental 
health issues.

Mother 
MH + treatment: mother has a mental disorder or 
mental health issue which responds positively to 
medicine and/or therapy. 
Insight and cooperation: describes the mother’s 
willingness to see her own faults, work on them and 
allow the help of services. Includes engagement with 
services: mother shows willingness to follow 
recommendations by professionals and engage with 
services, both in health-related or child welfare- 
related settings. Attending/keeping appointments 
with services/professionals. Completing requested 
tasks. 
Does NOT include asking for additional services that 
professional have not recommended or suggested or 
consent to care order. 
Does NOT include attending access with the child. 
This is not a service. 
Includes responsibility taken: mother actively tries to 
change/improve. Is seeking appropriate help with 
problems. 
Includes overcoming SA or trying to do so, or cutting 
ties with people that have negative influence, 
cleaning up the house and preparing it for the 
newborn. 
Includes recognition of problem: mother is aware of 
her problems, whether health-related or other 
problems. Is aware of the choices or actions that can 
have negative effects on the child. 
Adaption to childhood abuse: Mother’s history of 
childhood abuse, neglect or maltreatment is 
recognized by her as a problem and has been 
addressed (through adaptive behavior, therapeutic 
interventions, etc.). 
Supportive partner: Presence of a supportive and 
protective partner. Who can intervene in risky 
situations or protect the child in such, alleviate stress 
or encourage positive change. Partner does not have 
to be biological father of the child.

Family & social setting 
Inter-partner conflict and violence: frequent arguing, 
one partner controlling the other, domestic violence. 
High stress: stress on the family such as lack of or 
unstable housing (NOT when hygiene is bad due to 
insufficient cleaning), no/low income, 
unemployment, crimes and incarceration, inability to 
work (disability). 
Isolation: lack of social and family support, father of 
the child unwilling to help and lone parenthood. 
Statements of unknown paternity do not 
automatically lead to inclusion, as other partner(s) 
may be available. No existing family, or no contact 
with family or family is unable to support with child- 
rearing or life in general due to lack of capacity or 
geographic location. No support in the area from 
friends or acquaintances. 
Neighborhood: The neighborhood where the family 
lives is violent, unsupportive and/or has a lot of crime.

Family & social setting 
Absence of intimate partner violence: clear 
statements that the partner is NOT violent. Does not 
include when it is just not mentioned that he is 
violent. 
Supportive network: presence of a supportive and 
protective family member, friend or members of the 
community. Who can intervene in risky situations, 
alleviate stress or encourage positive change. 
Describes if the mother has nonprofessional support.

(Continued)
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Table A1. (Continued).
Risk factors Protective factors

Interaction 
Concerns only the newborn, not other siblings. 
Attachment: disorganized, severely insecure patterns 
of attachment. 
Lack of empathy and prioritization: describes the 
mother not seeing the child and their needs, and 
placing own needs over the child’s. Includes lack of 
empathy for child: inability to recognize the child’s 
emotional needs. Not showing interest in the child in 
general is NOT lack of empathy for child. Not being 
interested in what the child does when meeting with 
the child is included. 
Includes own needs before child’s: the parent’s own 
needs prevail, either due to selfishness or own 
childhood trauma, meaning that the parent’s own 
needs will outweigh the child’s needs. 
Includes poor parenting competency: general 
deficiencies in parenting, including a failure to 
recognize the child’s physical needs for stimulation. 
May require intensive assistance in basic parenting 
tasks.

Interaction 
Normal attachment: parent-child bond is present and 
adequate. 
Empathy for child: parent is responsive to the child’s 
needs, especially emotionally. 
Competence in some areas: parenting competency is 
only partially limited. Mother is capable of some 
aspects of parenting, such as basic care or emotional 
stimulation etc.

Child’s vulnerabilities 
Concerns only the newborn, not other siblings. 
Child development: child has developmental delay 
with special needs or is born prematurely, has low 
birth weight or other deficits at birth.”. 
Child age: statements referring to the child’s (young) 
age. References to the child as minor are not included 
as this is more of a legal classification. Does not need 
to be in relation with vulnerability. 
Withdrawal symptoms: child is born with withdrawal 
symptoms.

Child’s strengths 
Child is physically and mentally healthy and well 
adapted, meeting developmental milestones during 
placement w. biological parents or in foster care. 
Does not need to have all these points, it just needs 
to be clear that the child is well and healthy. 
The code is an indication that the child is robust and 
thus less likely to experience harm.

Removed & maltreated siblings 
Previous siblings have been maltreated or neglected, 
or been taken into state care. Does not include when 
siblings are raised by family members without the 
involvement of the state.

Service involvement 
Lack of resources: social workers, medical personnel 
or others too understaffed to follow up on the family. 
Services denied because they have no capacity. No 
available services in that area. 
Ineptitude: professionals involved in the family/case 
are lacking the professional or personal skills to 
handle the case well, or have made mistakes that 
should have been avoided.

Service involvement 
Outreach and partnership: describes the efforts of 
professionals and services to connect and cooperate 
with parents. 
Includes outreach to family: professionals actively 
approaching family and offering services. Includes 
services offered after a note of concern has been 
made. Key is that it is the professionals that offer 
services and not the family that asks for them. 
Includes partnerships with parents: professionals 
have established partnerships with the parents. 
Involvement of legal or medical services: parents 
have medical or legal professionals aiding them. 
Legal or medical services are involved with the family. 
Services regarding the child only count when child is 
still with the parents. 
Lawyers for the care order proceedings for parents 
and/or child are not included.
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Appendix B – additional tables

Child protection systems
The Tables B.1 and B.2 show what risk and protective factors have been mapped in the 

judgments. The percentages for present factors have been calculated by the N for the child 
protection system orientation, the percentage for decisive and important factors has been 
calculated by the N of cases that have that factor present in their judgments.

Findings – tables for figures
Tables B.4 – B.7 show the findings presented in Figures 1 and 2 in the paper.

Table B1. Risk factors, by child protection system.

Risk factors
Child centric N 

= 31
Family service N 

= 25
Risk oriented N 

= 29

N % N % N %

Any risk factors Present 31 100% 25 100% 29 100%
- Of which decisive 28 90% 21 84% 23 79%

Mother Present 29 100% 23 92% 27 93%
- Of which decisive 19 66% 13 57% 18 67%

Substance misuse Present 31 100% 25 100% 29 100%
- Of which decisive 13 42% 17 68% 17 59%

Interaction Present 23 79% 15 60% 21 72%
- Of which decisive 16 70% 10 67% 7 33%

Family & social setting Present 27 87% 21 84% 28 97%
- Of which decisive 13 48% 14 67% 14 50%

Childa Present 28 88% 21 84% 24 83%
- Of which decisive 14 50% 10 48% 3 13%

Removed& maltreated siblingsb Present 12 86% 18 90% 23 96%
- Of which decisive 3 25% 4 22% 7 30%

Service involvement Present 1 3% 3 12% 6 21%
- Of which decisive 0 0% 1 33% 0 0%

aCalculated by number of children, N = Child centric N = 31, Family service N = 25, Risk oriented N = 29. 
bCalculated by number of families with siblings, N = Child centric N = 14, Family service N = 20, Risk oriented N = 24.

Table B2. Protective factors, by child protection systems.
Protective factors Child centric N = 31 Family service N = 25 Risk oriented N = 29

N % N % N %

Any protective factors Present 30 97% 20 80% 27 93%
– Of which important 7 23% 6 30% 9 33%

Mother Present 26 84% 16 64% 25 86%
– Of which important 6 23% 6 38% 5 20%

Family & social setting Present 7 23% 6 24% 10 34%
– Of which important 1 14% 2 33% 2 20%

Interaction Present 13 42% 5 20% 15 52%
– Of which important 2 15% 2 40% 7 47%

Childa Present 6 19% 6 24% 5 17%
– Of which important 0 0% 0 0% 0 0%

Service involvement Present 25 81% 17 68% 27 93%
– Of which important 2 8% 4 24% 1 4%

aCalculated by number of children, Child centric N = 31, Family service N = 25, Risk oriented N = 29.

Table B3. Maternal substance misuse.
Total 

N = 85 Child centric N = 31 Family service N = 25 Risk oriented N = 29

Only alcohol 12 14% 1 3% 6 24% 5 17%

Only drugs 39 46% 16 52% 12 48% 11 38%
Unspecified or combination misuse 34 40% 14 45% 7 28% 13 45%
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Table B5. Present protective factors.
Present protective factors N %

Any protective factors 77 91%
Service involvement 68 80%
Mother 66 78%
Interaction 32 38%
Family & social setting 22 26%
Child’s strengthsa 17 20%

aCalculated by number of children, N = 86.

Table B6. Share of decisive risk factors, calculated by N of present risk factors.
Share of decisive risk factors, calculated by N of present risk factors N decisive % N “present”

Any risk factors 72 85% 85
Mother 48 62% 78
Interaction 33 57% 58
Substance misuse 47 55% 85
Family & social setting 41 55% 75
Child’s vulnerabilities 27 38% 72
Removed & maltreated siblings 14 26% 53
Service involvement 1 10% 10

Table B7. Share of important protective factors, calculated by N of present protective factors.
Share of important protective factors, calculated by N of present protective 
factors

N 
important %

N 
“present”

Any protective factors 22 29% 77
Mother 17 26% 66
Interaction 8 25% 32
Family & social setting 5 23% 22
Service involvement 7 10% 68
Child’s strengths 0 0% 17

Table B4. Present risk factors.
Present risk factors N %

Any risk factors 85 100%
Substance misuse 85 100%
Mother 78 92%
Removed & maltreated siblingsb 53 91%
Family & social setting 75 88%
Child’s vulnerabilitiesa 72 84%
Interaction 58 68%
Service involvement 10 12%

aCalculated by number of children, N = 86. 
bCalculated by number of families with siblings, N = 58
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