
Embryos as unborn children:
the Alabama Supreme Court's
ruling and its possible impact for
legal rulings in other states
On February 16, 2024, rhe Alabama Supreme Court issued a
landmark ruling, defining frozen embryos as ‘‘unborn chil-
dren located outside of a biological uterus’’ (1). This judicial
decree, enacted in response to the willful destruction of em-
bryos at a storage facility, was to highlight that this act
constituted more than mere property damage, signaling a sig-
nificant legal shift. However, this decision has precipitated
legal uncertainties surrounding the administration of
in vitro fertilization (IVF) procedures, raising the potential
for legal liabilities, and resulting in the temporary suspension
of such services at numerous Alabama IVF facilities. In
response, Alabama enacted legislation to shield medical pro-
fessionals from liability in providing IVF services, influenced
by advocacy from prominent state medical institutions. How-
ever, the potential for similar legal stances in other states,
without protections for IVF practitioners, underscores the
need for pre-emptive legal discourse to guide future
adjudications.

The backdrop of this ruling is the 2022 decision by the
Supreme Court of the United States to overturn Roe v.
Wade, eliminating federal protection for abortion rights
and thereby permitting states to redefine the legal onset of
life, including the status of embryos. This seismic shift in
jurisprudence has led to a legal mosaic across states
regarding abortion rights, which tend to extend to reproduc-
tive rights and technologies.

Louisiana, for instance, has been navigating these murky
waters since 1986, when it sought to reconcile IVF practices
with the concerns of religious communities skeptical about
the discarding of embryos inherent in IVF procedures. The
resultant legislation permitted IVF but strictly prohibited the
intentional destruction of embryos, designating any embryo
that develops for 36 hours after fertilization as a ‘‘juridical
person,’’ thereby protecting it from voluntary termination.
Although Louisiana's legislation offers a modicum of rights
to embryos, the ruling by Alabama's Supreme Court extends
this position by equating embryos to unborn children, thereby
amplifying potential legal repercussions for both intentional
and unintentional harm to embryos.

To mitigate the immediate fallout from this ruling, Ala-
bama enacted legislation (2) designed to protect medical pro-
fessionals from liability in the provision of IVF services. This
move, prompted by advocacy from medical institutions and
patient associations, is, however, a temporary salve. The
Governor of Alabama has indicated that this legislative inter-
vention is provisional and aimed at facilitating the continua-
tion of IVF practices while leaving the contentious embryo
status unchanged. An amendment proposal to the Alabama
Constitution, seeking to clarify that extrauterine embryos
do not constitute ‘‘unborn life’’ or ‘‘unborn children,’’ remains
pending, highlighting the ongoing legislative and ethical
dilemmas surrounding IVF practices.
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This Alabama ruling, by expanding the scope of the
Wrongful Death of a Minor Act, introduced significant impli-
cations for individuals seeking IVF treatments and for the
medical professionals who facilitate these procedures. Poten-
tial legal actions stemming from embryo loss, nonimplanta-
tion, or early pregnancy loss, common occurrences in the
IVF process, now risk being construed as wrongful death or
battery. Nonimplantation rates extend from 35% in high-
quality euploid blastocysts (3) up to 75% in untested blasto-
cysts (4) and are not adequately considered in the Alabama
ruling, complicating the legal perspective for IVF practi-
tioners in the case of failed implantation of the embryos.
Moreover, these failures could stem from inherent abnormal-
ities in the endometrium, the embryos, or the performed
transfer characteristics and are beyond current diagnostic
capabilities.

Bioethical discourse has long debated the onset of life,
with this judicial decision implicitly endorsing a specific
viewpoint, which could infringe on the reproductive auton-
omy of individuals and couples, potentially conflicting with
their personal, moral, or religious convictions. Although
states have exerted positions that permit the criminalization
of early-term medical abortions and this is within the State’s
legal prerogative, this has never been applied to preim-
planted embryos.

Decisions concerning the disposition of surplus cryopre-
served embryos are personal and vary between individuals
and couples. They are linked to the symbolic representations
attributed to embryos (5) and may also influence cryopreser-
vation and transfer protocols. Consequently, patients in
certain jurisdictions may not access the most advanced stan-
dards of care. Currently, the practice of single embryo transfer
coupled with the cryopreservation of surplus embryos repre-
sents the optimal strategy for minimizing the risk of multiple
pregnancies and associated complications. Nonetheless, a
shift toward double embryo transfers may emerge as a strat-
egy to decrease the inventory of cryopreserved embryos.

The complexity of IVF practice is poised to increase as the
interests of patients’ potentially conflicts with legal stipula-
tions, engendering tensions between fertility specialists and
their patients. The Alabama Supreme Court's ruling inten-
sifies these decision-making challenges, introducing legal
and psychological strains that could permeate the manage-
ment and potential cryopreservation of excess embryos.

Furthermore, the ruling carries significant financial
implications, effectively prohibiting embryo disposal and
thereby inflating the costs tied to indefinite cryopreservation.
Such escalated expenses could render IVF with the required
cryopreservation financially untenable for many. Another
scenario is that the IVF facilities will absorb these costs and
impact the overall affordability of IVF services for all. In
response, IVF providers in Louisiana have adapted by orga-
nizing the transfer of embryos to states permitting their
disposal, albeit at additional physical, emotional, and finan-
cial costs. The legality of this transfer can also be debated.

Preimplantation genetic testing, aimed at identifying em-
bryos with genetic anomalies for discard, now encompasses
further legal issues. Despite the lower likelihood of such
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embryos leading to successful pregnancies, the mandate for
their preservation engenders ethical concerns, with the law
possibly suggesting that they need to be maintained despite
of genetic issues. Moreover, the procedure of trophectoderm
biopsy, which risks diminishing embryo quality, might inad-
vertently trigger legal actions for involuntary embryo harm or
manslaughter.

IVF's goal is to select the most viable embryo for a suc-
cessful, healthy live birth. Under the Alabama ruling, it is
now laden with legal and ethical risks, including the risk of
litigation under wrongful death statutes. The multifaceted
steps in IVF, all involving selection and risk to the embryos,
may expose fertility specialists to civil or criminal infractions
for unintended harm to what may now legally be considered
an unborn child. The potential legal equation of embryonic
developmental failure with the premature death of an unborn
child presents medical or even legal incongruences, given the
substantial discrepancies between the natural trajectories of
embryos and live births as evidenced by scientific research.

In conclusion, the Alabama Supreme Court's ruling
recognizing frozen embryos as unborn children, facilitated
by the US Supreme Court's overturning of Roe v. Wade, cat-
alyzes profound ethical dilemmas impacting patients’ per-
sonal rights, embryo moral status, and the operational
dynamics for IVF practitioners and clinics. This may escalate
IVF expenses and restrict service availability, consequently
diminishing birth rates. Despite Alabama's expedited legisla-
tive intervention to safeguard IVF practitioners and resume
embryo transfers in fertility clinics, the persisting legal ambi-
guities remain, and other states may adopt the same ruling
without analogous boundaries. The ongoing debate over em-
bryo status during the IVF process underscores the imperative
for legislative clarity to ensure the viability of IVF practices
and potentially enhance birth outcomes in Alabama.
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