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ABSTRACT

Evaluation of clinical ethical case consultations has
been discussed as an important research task in recent
decades. A rigid framework of evaluation is essential

to improve quality of consultations and, thus, quality

of patient care. Different approaches to evaluate those
services appropriately and to determine adequate
empirical endpoints have been proposed. A key challenge
is to provide an answer to the question as to which
empirical endpoints—and for what reasons—should be
considered when evaluating the quality of a service. In
this paper, we argue for an approach that adopts the role
of ethics consultants as its point of departure. In a first
step, we describe empirical and ethical characteristics

of evaluating clinical ethical case. We show that the
mode of action and the explicit normative character of
the interventions constitute two characteristics which
pose challenges to the selection of appropriate quality
criteria and require special attention. In a second step,
we outline the way in which an analysis of the role of
ethics consultants in the context of a clinical ethical
case consultation services can account for the existing
challenges by linking empirically measurable endpoints
with normative theory. Finally, we discuss practical
implications of our model for evaluation research.

BACKGROUND

Ethical case consultations (ECC) have become a
routine provision in hospitals and other healthcare
facilities.'™ They are positively rated by users,' *”
supported by representatives of the medical profes-
sion and other occupational groups,®'® and have a
legal standing in several countries."!

Evaluation research has been acknowledged as an
important step towards further development of ECC
for more than two decades.’ '*'* Recent years have
witnessed the publication of quantitative™° and
qualitative?! ?? evaluation studies on various aspects
of ECC. However, up to present there is lack of
research which links the results and procedures of
specific ECC with robust empirical endpoints.** 2
A key challenge is to provide an answer to the ques-
tion as to which empirical endpoints—and for what
reasons—should be considered when evaluating the
quality of a service.®

Various difficulties have already been discussed
with regard to this problem. These include the
complexity of ECC as well as the ambiguity of
endpoints such as patient mortality.?* ** In contrast,
the normative character of ECC as a relevant feature
for the selection of endpoints has remained under-
exposed. In this paper, we argue for an approach to
evaluation that uses the role of ethics consultants
and underlying—often implicit—premises as point
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of departure. We start by outlining a common defi-
nition of evaluation research and, then, describe the
normative character of ECC as a distinct feature
of this type of intervention in healthcare. Second,
we show that the explicitly normative character
of ECC poses a decisive challenge to the selection
of appropriate quality criteria. In a third step, we
exemplify in which way an analysis of the roles of
ethics consultants in the context of a specific service
can account for those challenges by linking empiri-
cally measurable endpoints with normative theory.

Normativity in evaluating ECC

Evaluation research entails the assessment of a
process, a structure or its outcomes based on infor-
mation on the properties, activities or character-
istics of the object of investigation.”> Two central
challenges for the evaluation in the medical field
have repeatedly been cited. First, every investiga-
tion must specify empirical endpoints, since it is a
question of evaluating practical interventions and
their effectiveness and not of theoretical concepts.”
This, second, presupposes not only an operation-
alisable but also a conceptually justifiable view of
what ought to be expected of a given intervention.
In the broadest sense, according to the definition
above, evaluation research entails the application
of quality criteria and their underlying value judge-
ments to certain aspects, characteristics or dimen-
sions.”> Hence, evaluating ECC means to develop
a notion of what ought to be expected by an inter-
vention and to assess whether or to what extent this
expectations have been met by means of empirical
research.

Fletcher and Siegler define ECC as a ‘service
provided by an individual consultant, team, or
committee to address the ethical issues involved
in a specific clinical case. Its central purpose is to
improve the process and outcomes of patients’ care
by helping to identify, analyse, and resolve ethical
problems.’*®

Since one of the primary touchstones of ECC is
to improve patient care,”” a certain comparable-
ness of ECC with other medical interventions is
often suggested, implying similar quality criteria.
However, this conceals two important character-
istics of ECC which are also to be understood as
delimiting criteria from typical medical interven-
tions (eg, medication, surgery) and which are rele-
vant for evaluating ECC.

The first characteristic relates to what we would
like to call the mode of action. In the case of clas-
sical medical interventions, the immediate aim is to
improve a health problem, whereas ECC deal with
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value conflicts which, among other things, are associated with
differing interpretations of participants’ rights and duties.”” *® In
contrast to many (though not all) healthcare interventions, ECC
does not address the health condition of the patient directly but
influences the decision-making process as to how this condition
should be treated.”” Whereas the possible endpoints of medical
interventions can, thus, be more precisely limited to care and
health parameters, as inferred from the medical problem, the
more indirect mode of action in ECC leads to a multiplication of
possible endpoints, as inferred from the whole decision-making
process.'

To be clear, the effective distinction between a classical medical
intervention like administering a drug and ECC is not charac-
terised by an unambiguous dividing line. Depending on their
complexity and modes of action, other healthcare interventions
may also impact on the elements of decision-making processes
and, thus, possess a greater variety of endpoints. The mode of
action is a matter of degree. While some medical interventions
confine their impact directly to health conditions and some
others, often more complex ones, also can affect the decision-
making process, ECC services usually aim at the decision-making
process and, more seldom, influence health conditions directly.

In addition to its mode of action, ECC are distinguishable
from other medical interventions by what we would like to call
an explicit normative character: a considerable part of ECC is
devoted to questions of appropriate action. Although there may
be different positions regarding the question as to how ECC
should impact on decisions in clinical practice," they all have in
common that they rely on ‘strong’ intrinsic value perspectives.
In comparison with typical medical intervention, these value
judgements are based explicitly on ethical concepts and claim to
occupy a privileged position over and above other value judge-
ments. To give an example, a classical medical intervention, such
as the healing of a broken arm, may be based on the idea that
what is ‘good’ is what causes bones to grow together or contrib-
utes to functional capability. Undeniably, this is also based on
normative judgements, which are, however, sustained predom-
inantly from a medical-functional standpoint. Its effectiveness
could be assessed by aligning to this perspective: the interven-
tion is good if the bones grow together and the more effectively
the better it is from a medical-functional perspective. The same
applies to other perspectives which are based on such functional
values, such as an economic perspective or an assessment from
the perspective of patient satisfaction. Each of these perspec-
tives would certainly justify a specific set of quality criteria. The
distinguishing feature of such functional perspective is that they
satisfy a certain goal (eg, improving patient care), whereby other
perspectives and standards of value are inferior. By contrast,
ECC are based on the idea of something morally good which
transcends such functional perspectives: ‘morally good’ is not
(only) good in a functional, medical or economic sense, but good
after weighing up all the interests. Hence, concerning ethics, a
‘non-partisan’ standard of value comes into play.

This does not imply that there are no conflicting values in
ethics. First, the criterion of explicit normativity refers to the defi-
nition of ethics as ‘considering all relevant interests’ compared
with value perspectives that do not. And again, as with the first
difference, the continuum is gradual. While in medical inter-
ventions different functional perspectives can be—and often are
implicitly—weighed against each other, ECC mark the other
end of a continuum between a singular functional perspective
and the explicit consideration of a more universal perspective.
Second, this does, however, not mean that there are no consider-
able differences about the idea of a non-partisan standard itself.

Especially in pluralistic societies, a variety of different concepts
of ethics can been set into place. This reflects the considerable
differences which exist regarding the question what ethics is
actually about, what its basic principles are (if there are any)
or what its procedures of deliberation might be, suggesting, of
course, different approaches to consider what ought to be done.

Explicit normativity as well the mode of action have implica-
tions when answering the question as to how ECC might be eval-
uated. Both determine where and how an intervention impacts
on healthcare. First, the indirect mode of action of ECC leads
to a multiplication of possible endpoints eligible as quality crite-
rion. Second, the evaluation of ECC is concerned with an inter-
vention in which explicit normativity is of crucial importance.
It therefore—more than evaluation of other interventions—has
to be aware of a ‘duplication of value judgements’. This duplica-
tion refers first to the fact that in ECC, strong value judgements,
along with the ethical theory that underpins them, are applied to
guide results, working practices and goals of a decision-making
process. Second, value judgements are embedded within the
framework of evaluation to assess the adequacy of these results,
working practices and goals. However, if a non-partisan stan-
dard comes into play as discussed above, it seems hardly possible
to evaluate whether this standard has been met adequately
without aligning to its perspective. Consider, for example, an
intervention based on an idea of ethics in which consensual
understanding and patient self-determination are of great impor-
tance. Based on this premise, space and time for mutual under-
standing is more important than quick and efficient decisions
and the preservation of patient autonomy might in some cases
outweigh medical optimal choices. According to the underlying
idea of ethics, cases taking their time or cases in which patient
autonomy trumps optimal medical choices have to be consid-
ered as being processed in an ethical way and therefore fulfil
the aim of the intervention. However, failing to align with this
perspective and, for example, asking how efficient the decision-
making process was does not reflect this and thus does not seem
to represent a reasonable expectation. Considering the fact that
underlying ethical ideas might differ between interventions and
cannot be presupposed right away,”” an adequate account of the
basic ethical idea must be given as starting point of evaluation
to align evaluative quality criteria with the interventions’ basic
normative standard. Failure to do so could otherwise result in
the specific ethical character of the intervention being masked
by the imposition of external perspectives, bearing the risk of
creating false and misleading expectations of what ought to be
achieved.

Reconstruction of normativity as a starting point for
evaluation research

The above analysis shows that evaluation of ECC is faced with at
least two challenges. First, the sheer number of possible endpoints
hampers the selection of appropriate empirical quality criteria.
Second, ECC is itself of a normative—especially ethical—char-
acter. The challenge here is to reflect this ethical character in
evaluation criteria to avoid imposition of external or inferior
value perspectives. The task, as we conclude it therefore, is to
give an account of the intervention of ECC that captures the
basic ethical rationale and thereby reduces the range of possible
outcomes to those, which reflect the ethical rationale. In prac-
tice, however, grasping the normative standard of a particular
ECC and orienting one’s evaluation criteria towards it have
proven to be very difficult. ECC services are usually complex
and dynamic entities evolving over time and influenced by many
different factors. Their normative standard rarely exists as a
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detailed ethical theory, but is often an implicit part of opera-
tional practices.

Our proposal to deal with these challenges is, therefore, based
on a pragmatic and reconstructive approach, centring on the role
of ethics consultants in the context of ECC. We define ‘role’ as
a bundle of tasks and activities assigned to a person as a struc-
tural element of an intervention. By pragmatism, defined as
rejection of ideas that have impractical consequences, we mean
that it seems to be unpromising to challenge the multiplicity of
endpoints of ECC, the role or variety of normative theory by,
for example, defending a certain idea of ethics. By calling this
approach reconstructive, on the other hand, we consider it to
be a consequence of this concession that the normative standard
an evaluation of ECC needs to align with can only be the one
embedded in the intervention under investigation and, conse-
quently, has to be made explicit first. We propose to focus on
the role of ethics consultants and to move from the ‘embodied’
normative standard in their operational practices forward to an
explication of normative presuppositions.

Focusing on the role of ethics consultants has several advan-
tages. First, definitions of ECC univocally presuppose consul-
tants as experts for the purposes of identifying, analysing and
resolving ethical conflicts.’*® 3! Second and more important,
ethics consultants can be understood as being equipped with a
special knowledge, skills or both to be able to fulfil their predes-
tined role. Properties defining this knowledge and skills largely
depend on the meaning and concepts of ethics which is applied.
Thus, the role of ethics consultants encapsulates important
assumptions in ethical theory and epitomises certain approaches,
methods and goals, each of which results from a certain concept
of ethics. While the role of an ethics consultant is a structural
element of most ECC and has an empirically measurable impact
on the processes and outcomes of an intervention by way of their
actions, its influence can directly be attributed to those charac-
teristics inherent in the normative standard of an intervention.

Illustrating the idea

To illustrate the potential of our proposal, we will briefly
summarise different levels of the discussion on two possible
roles of ethics consultants and implications for evaluation. With
this approach, we do not want to contribute to the discussion
as to which concept of consultant roles is appropriate and
should be applied in practice. In addition, we do not assume
that the models we reflect on represent the full range of possible
concepts. However, we have chosen these roles in light of their
contrasting normative premises, serving our aim to exemplify
how our approach can be used to identify relevant distinctions in
consultants’ operational practices which thereafter can be used
for evaluation.

Practices defining the role of ethics consultants in identifying,
analysing and resolving ethics issues have, for example, been
described on numerous occasions including the consensus state-
ment by Fletcher and Siegler.?® >*>¢ On one hand, this includes
tasks of ethical analysis, that is, to enrich ethical deliberation with
substantial contributions content-wise,** to specify normative
concepts,” ** analyse or advocate arguments and resist errors,
justify and defend a certain suggestion for further action and
take an own moral standpoint.® On the other hand, consultants
should also engage in process and dialogue and increase reflex-
ivity® by inclusion of all parties in the discussion, improvement
of communication, assisting in clarification of personal moral
views and facilitation of a consensus.***3°

These descriptions display a bandwidth of possible consultant
roles’” and not a description of one single consultant’s doing.

This is attributable to more than one normative standard refer-
ring to different epistemological and meta-normative premises.
The first cluster of descriptions conceives the ethicist as a moral
problem-solver. He or she fulfils an analytical role and adds
to the process by a substantial contribution content-wise.*® %
According to Steinkamp and Gordijn, the second cluster depicts
the role of an ethics consultant as an observer and facilitator.*® 3
His or her role is to keep himself or herself free of the content
while the aim is to involve participants in a dialogic process,
creating mutual understanding that enables further action to be
taken by consensus.

The first cluster of tasks stands for a more traditional under-
standing of ethics. In principle, this view is determined by the
independence of moral facts or moral reasoning and justifica-
tion. With this premise, it is implied that individuals, by virtue
of their skills and knowledge, are able to recognise and analyse
moral issues. It is further assumed that a trained person is in a
better position to do so allowing consultants to acquire a special
set of skills, knowledge and techniques to be able to engage in
identification, analysis and solution of moral problems.*® 4 #!
According to Margaret Walker, this renders an ethics consul-
tant as a ‘technically equipped specialist for moral input’ whose
task it is to inject his or her knowledge on different levels of
deliberation.*!

The second cluster on the other hand testifies to a herme-
neutically shaped and phenomenologically grounded under-
standing of ethics. In this view, ethics is rooted not in abstract
principles derived from reason, but in experiences and specific
understanding of a certain situation at hand. It is assumed as a
necessary prerequisite that this understanding can change and,
at best, can develop towards a mutual understanding. Hence,
hermeneutic ethics aims to explore the basic perspectives in a
constructive dialogue to develop a richer understanding and to
arrive at consensual conclusions rooted in the experiences of
participants of a deliberation.** In this view, no one can claim
to have superior insight into a moral problem but has to accept
the subjectivity of his or her perspective. Developing a process of
mutual understanding based on the moral intuitions and compe-
tences of participants becomes more important. The consultants’
role consequently consists in primarily promoting a dialogue
and connecting subjective moral perspectives. The initial part of
table 1 gives an overview on the different roles and associated
tasks.

Both positions described here have been repeatedly criticised
for the basic assumptions of their ethical theory.*® ** #! Analyt-
ical models are often understood as being too authoritative, for
example, by shifting the moral decision towards consultants.
Hermeneutical models have been criticised for their arbitrari-
ness and lack of theory. However, apart from this continuing
discussion about the right understanding of ethics itself, one can
see that explicating the dividing line between a hermeneutic and
an analytical understanding of ethics enables us to capture how
fundamental assumptions of the normative standard influence
operational practices of ethics consultants. In turn, it becomes
easier to form reasonable expectations about quality criteria of
respective ECC. With regard to normative standards from the
spectrum of hermeneutic ethics, evaluation research can focus on
the assessment of the communicative process. If ethical thinking
is based on the participants’ contextual perception and can only
succeed if their perspectives and experiences complement each
other, then this also exposes the decisive criterion for the quality
of a corresponding intervention. Ethical considerations can only
succeed where a hermeneutic process of confrontation between
different perspectives on equal footing can be developed.
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Table 1 Roles and endpoints according to normative premises

Hermeneutic role of ethics consultant

Analytical role of ethics consultant

Facilitate the building of consensus? %>

Assist the involved individuals in clarifying their own values
Facilitate the building of morally acceptable shared commitments or understanding
Listen well and communicate interest, respect, support and empathy to involved parties*
Understand and represent the views and moral beliefs of involved parties to others®*
Enable the involved parties to communicate effectively and be heard by other parties
Recognise and attend to various relational barriers to communication®

Interpret, evaluate and change perspectives®

Keep distance from content®™®

3334
3334

3334

VVYVVVVYYVYYVYY

Range of hermeneutic endpoints

Development of team spirit*

Improvement of interprofessional communication
Relief of professionals® %
Relationship between parties
Increase in confidence'®
Power in and accessibility to ECC'®?'

18 43-45 49 50

45 46

VVYVVYYVYY

Gather relevant data®
Clarify relevant concepts
Clarify related normative issues™

Identify the need for consultation®®

Help to identify a range of morally acceptable options within the contex
Distinguish the ethical dimensions of the case and educate parties about dimension
Identify, formulate and justify a range of morally acceptable options® 343

Offer suggestions that improve the process and outcome of patient care?®

Give substantial advice®®

Be authoritarian with respect to outcome or process
Advocate, defend arguments, values or principles*
Articulate problems (that are overlooked, neglected) or errors>

Refer to, rely on values/norms; ensure that identified options comport with bioethics,
medical, and scholarly literature, laws and practices® >*

3334

t33 34
32-34

3233

VVYVVVVVYVVYVVYYY

Range of analytical endpoints

Costs/cost efficiency® * 473! 52

Ability/awareness to identify ethical issues
Application of knowledge to case?® *®
Clarification of care options'®
Time to consult (response time;
Number of ethical issues dealt with**
Improvement of patient outcomes®
Improvement of decision-making process

1945 46

)53 54

41826 45

VYVVVYYVYY

ECC, ethical case consultations.

Meaningful endpoints must refer to the subjective experiences
of participants™ in the communicative process and evaluate the
extent to which they have been successfully integrated. This
would mean to evaluate whether interprofessional communica-
tion improved,”™ whether the consultant managed to build a
relationship between parties*® or a certain team spirit was devel-
oped.** It could also include to evaluate whether participants
feel on equal footing in regard to power and access.'” 1

The analytical idea on the other hand implies independent
criteria on the basis of which one can judge the appropriateness
of a certain course of action. It, first, seems reasonable to expect
interventions relying on this standard to be able to guide the
further course of decision-making and action and, second, to
do this more effectively than other interventions not depending
on the input of a moral specialist. Such an intervention should
therefore be able to demonstrate that it is more effective than
comparable interventions, for example, in terms of its cost-
effectiveness or the number of cases handled.® * ¥ *® This, as
well, includes improvements in patients’ outcomes>® or decision-
making processes® '** as they can be perceived by different stake-
holders. In addition, the ability of ethics consultants to identify
ethical issues as well as to apply their knowledge to a case comes
into focus.” ** *¢ This narrows the focus of endpoints to dimen-
sions of influence on decision-making processes, for example,
how helpful a consultation was in determining the further course
of treatment, whether it successfully advanced the solution of an
ethical problem or prevented its escalation, or whether patients
and relatives see their wishes and preferences sufficiently consid-
ered. For an illustration of the connection between clustered
roles and tasks and respective endpoints, see table 1.

This rationale complements existing approaches of evaluation
with an important step. Ethics consultants as well as researchers in
the field are provided with a concrete and conceptually founded
starting point to determine how the evaluation of an interven-
tion can be aligned with given normative priorities. They are
provided with a framework that is capable of narrowing down

and controlling the selection and scope of the endpoints. To be
able to put this framework into research practice, a first step in
this direction is to transform the exemplary distinction between
hermeneutic and analytical approach described above into a
guideline for self-assessment or third-party assessment. Table 2
gives an overview on possible questions to include in such a
guideline to steer reflection or observation of an intervention.

Limitations and future research directions

We concede that there are limitations of our analysis. The recon-
struction illustrated here refers to two general ideas of ECC,
which are not only highly contrastive, but have been described
also in a detailed manner with respect to theoretical premises
in the literature. However, in most cases of ECC, this theoret-
ical substructure is not, or only partially, determined, whereas
the reconstruction is considerably more complex. A full analysis
of a specific intervention would, by no doubt, require to care-
fully gather additional data to allow for a reconstruction. Our
approach in the context of this work necessitates that our anal-
ysis has taken recourse to more general concepts. No additional
primary data were collated which would allow for an on-site
reconstruction of a specific form.

The dividing lines presented here represent only a first distinc-
tion, which needs to be further elaborated. Further normative
premises whose influence on the role of ethics consultants can
be assumed and which therefore might be worth considering
could be the distinction between casuistic and universalistic
understanding of ethics or the role of normative principles and
justifications for framing and description of ethical problems.
Furthermore, factors could be considered with which ethical
theories define the range and inclusion of stakeholders as, for
example, between a communitarian approach and a liberal view.

In order to use these and other possible categories produc-
tively, however, further empirical research is needed. The
connection between different ethical premises and possible
endpoints presented here is by no means conclusive. At this
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Table 2 Checks for hermeneutic/analytical role of ethics consultants

How does the ethics consultant

contribute to... Hermeneutic role

Analytical role

Identification of ethical problems? >
» By creating shared understanding

Analysis of ethical problems?

vvyy

By keeping distance from content

Solution of ethical problems? | 2

By enabling parties to communicate
By attending to communicational barriers

By facilitating of consensus building
» By facilitating of acceptable shared commitments

By understanding and representing views of and to others
» By assisting in clarification of participants’ individual views

By gathering of relevant data

By clarification of concepts

By identifying needs for consultation

By distinguishing ethical problems from other dimensions
By articulation of overlooked aspects

By resisting on errors

By referring to/relying on norms

By educating parties

By offering suggestions to improve

By ensuring that options conform with existing ethical
knowledge

By taking and defending own moral perspective

VY VYVVYVVYY

v

point, evaluation research must expand and supplement the
spectrum of available endpoints. This applies not only with
regard to the operationalisation of further indices, but above all
to the expansion of the spectrum of methods, in order to be able
to describe the entire range of effects of ECC and to gather and
analyse corresponding data.

Finally, one question relevant to research as well as to ECC
practice arising from our approach concerns the process of certi-
fication of ethics consultants as an important step in improving
quality of ECC. Distinguishing between different normative
approaches of ECC raises the question whether and to what
extent these different approaches can be certified in a common
process which can be applied to ECC regardless of their norma-
tive premises. Future approaches in certification must be aware
of this challenge. They have to find a common ground of skills
and knowledge for the process of attestation and at the same
time have to consider whether and to what extent it is necessary
to take into account expertise which is bound to certain norma-
tive theories.
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