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A B S T R A C T

Shortages of organs for transplantation have led many countries to introduce systems of deemed consent for
organ donation, whereby donation is the default upon death and an individual must provide express opposi-
tion to donation to prevent it. Despite a lack of clear supporting evidence, it is often suggested that deemed
consent will contribute significantly to addressing the organ shortage. Northern Ireland appears set to be one
of the next countries to pursue this route, with the Organ and Tissue Donation (Deemed Consent) Bill cur-
rently making its way through the Northern Ireland Assembly. If passed, this Bill will see Northern Ireland
follow in the footsteps of the rest of the UK. In this viewpoint, we provide an overview of Northern Ireland’s
progress towards introducing deemed consent and argue two related points. First, that public awareness of
the policy (if introduced) is vital to both its defensibility and longevity, and that this must be recognised
through the imposition of a ministerial duty to focus on such awareness. Second, that policymakers in North-
ern Ireland ought to support the policy to ensure consistency across the UK in organ procurement, thereby
preventing Northern Ireland from disproportionately benefitting from the UK-wide organ allocation system.

© 2021 The Author(s). Published by Elsevier Ltd. This is an open access article under the CC BY license
(http://creativecommons.org/licenses/by/4.0/)
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Systems of deemed consent for organ donation � also known
as presumed consent or opt out � make the donation of certain
bodily material the default upon death, requiring an expressed
opposition to prevent procurement proceeding. This approach
generally rests on the understanding that more individuals are
willing to donate than are registered donors under an expressed
consent system [1]. Given the global shortage of organs for trans-
plantation, interest has grown in the deemed consent model and
its perceived potential for increasing transplantation activity.
Indeed, moratoria on many transplantation programmes during
the COVID-19 pandemic [2,3] have increased the need for trans-
plantable organs. Countries with both deemed consent systems
and high transplantation rates, such as Spain, are often looked to
in evidencing the promise of deemed consent [4]. However, it is
important to recognise that the success of the Spanish system is
more a result of investment in education and organisation, such
as increasing the number of transplant coordinators and placing
them inside hospitals, and fostering good working relationships
with the mass media [5,6]. Indeed, it was not until these organi-
sational changes came 10 years after the introduction of deemed
consent that deceased donation activity in Spain began to
markedly increase. It has been suggested that Spain’s deemed
consent legislation is ‘dormant’ as a result [7].
One of the most recent countries to move in the direction of
deemed consent is Northern Ireland. In this viewpoint, we provide an
overview of Northern Ireland’s progress towards introducing deemed
consent and argue two related points. First, that public awareness of
the policy (if introduced) is vital to both its defensibility and longev-
ity, and that this must be recognised through the imposition of a min-
isterial duty to focus on such awareness. Second, that policymakers in
Northern Ireland ought to support the policy to ensure consistency
across the UK in organ procurement, thereby preventing Northern
Ireland from disproportionately benefitting from the UK-wide organ
allocation system.
1. Changes in Northern Ireland

Following the ‘encouraging’ (though thus far unpublished) results
of a public consultation which closed in February 2021 [8,9], the
Organ and Tissue Donation (Deemed Consent) Bill was laid before the
Northern Ireland Assembly in July 2021 � it has since passed its Sec-
ond Stage and will now proceed to Committee Stage. This is not the
first attempt to introduce deemed consent in Northern Ireland, with
a 2015 Bill failing at the committee stage due to divided committee
opinion [10]. Nonetheless, whilst the new Bill’s journey through the
Assembly has just begun, it is reasonable to assume that it will even-
tually be enacted, even if in a slightly amended form, given the public
consultation � the earlier, failed Bill did not follow such a consulta-
tion. This is largely because the public consultation acts as an exercise
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in bringing the public into the policy process and, where concerns
raised are appropriately responded to in the development of the
eventual law, garnering public support. Indeed, whilst many of the
concerns raised about deemed consent will be consistent across
countries, there may be some that are particular to the national con-
text which may result in a slightly different model to those existing
elsewhere at the time. The process of public consultation also acts as
a first step in public awareness of any eventual policy change which,
as we will come to highlight, is of great importance with deemed
consent for organ donation.

If enacted, the Bill will amend the Human Tissue Act 2004 (in rela-
tion only to activities carried out in Northern Ireland) and introduce a
system largely similar to those established throughout Great Britain
in recent years [11,12]. Proposed amendments to section 3 of the
Human Tissue Act 2004 are identical to those made by the Organ
Donation (Deemed Consent) Act 2019 in England: in the absence of
an expressed decision by the deceased adult in force immediately
before their death, their consent to organ donation will be deemed
unless ‘a person who stood in a qualifying relationship to the person
concerned immediately before death provides information that
would lead a reasonable person to conclude that the person con-
cerned would not have consented’. The policy will be applicable only
to adults � children will remain under the purview of the existing
expressed consent system.

What will constitute sufficient information to conclude that the
deceased would not have consented will, as elsewhere in the UK, fall
to eventual clinical guidance. In Great Britain, there has been some
variation on this point. Whereas guidance in England and Scotland
states that donation ought not to proceed where no one in a qualify-
ing relationship is contactable [13,14], Welsh guidance permits dona-
tion to proceed in such circumstances provided certain requirements
are met [15]. It will be interesting to see where the Northern Ireland
Assembly will place itself on this point; just how “deemed” will the
country's deemed consent be.

In line with the rest of the UK, Northern Ireland’s proposed system
will allow for ‘excepted adults’. Excepted adults will include those
who have not been ordinarily resident in Northern Ireland for the 12
months immediately prior to their death and those who lacked
capacity to understand the implications of the policy for a significant
period before their death. ‘Excepted adults’will continue to fall under
the expressed consent system.

2. Public awareness duties

Notably, the Northern Irish Bill proposes to impose a duty on the
Department of Health in relation to public awareness of the new sys-
tem. This will come in the form of amendments to the Health (Miscel-
laneous Provisions) Act (Northern Ireland) 2016, which already
imposes a duty to promote transplantation and annual information
campaign efforts. The proposed amendments will more specifically
impose a duty of annual efforts to make the public aware of the
impact of the deemed consent system and how those who desire to
can opt out.

Such a duty acknowledges the significance of deeming consent in
contrast with the current system of expressed consent, and how this
sits with ethico-legal conceptions of informed consent generally. Per
the landmark UK Supreme Court case of Montgomery [16], informed
consent requires that the patient be made aware of ‘any reasonable
alternative or variant treatments’ and of material risks that they
might attach significance to. Whilst the statutory introduction of
deemed consent means that informed consent per Montgomery
would not apply, it is interesting to reflect on how the two compare
� at the very least as a consideration of potential public perception.
In deceased organ donation where expressed consent applies,
informed consent can be understood to require that the deceased
was aware of the options both to donate and to not, and what their
decision would entail, for the consent to be valid. For the consent to
be deemed, then, a comparable principle requires that the patient
was aware of the system and what their inaction would entail.

A case in the European Court of Human Rights concerning the
transplantation of a man’s organs in Latvia opined that ‘reasonable
enquiries’ should be made to try and understand what the deceased
would have decided [17]. This idea is clearly encapsulated in the
existing deemed consent laws in the UK, whereby the family are con-
sulted ahead of donation. However, in this case the Court did not
opine that donation should not proceed where such ‘reasonable
enquiries’ fail to prove informative, which might be taken as permit-
ting a system closer to so-called ‘hard’ deemed consent than is ordi-
narily proposed. Nonetheless, mapping deemed consent onto the
principles of informed consent demonstrates that the requirement of
sufficient public awareness is to, in effect, constitute knowledge of
material risks and ‘reasonable alternatives’. ‘Reasonable enquiries’
are then to be made, with the family providing an almost proxy con-
firmation. The ethical literature similarly comments that the defensi-
bility of deemed consent rests on citizens being aware of the system
and it not being unreasonably difficult for them to opt out [18]. Hence
the importance of the public awareness duty in preventing consent to
organ donation being ‘deemed’ inappropriately.

Interestingly, the Northern Irish Bill proposes that this duty rest
on the Department of Health. The existing deemed consent systems
of Wales and Scotland place a similar duty on Welsh and Scottish
Ministers, respectively. Whilst this may be seen as much the same
thing in practice, given that the Northern Irish Department of Health
is led by Northern Irish Ministers, it may be considered slightly
broader in introducing a collective responsibility. Equally, however,
one might consider this a slight blame avoidance tactic. Nonetheless,
that a duty exists at all is to be viewed positively as the Northern Ire-
land Executive recognising the high stakes of the proposed policy
change and assuming responsibility in line with ethico-legal expecta-
tions.

Whilst the proposed Northern Ireland model in relation to public
awareness duties is appropriate �much like those in Wales and Scot-
land, even if slightly different � it raises an important consideration
when thinking about the existing deemed consent system in England.
Something of an outlier, the Organ Donation (Deemed Consent) Act
2019 in England does not impose a duty to make public awareness
efforts [12]. There have been indications that such efforts are
intended [19,20], but a statutory duty has not been established [21].
What makes this especially noteworthy is that the Welsh system �
which does include such a duty � was in place for several years
before the enactment of the Organ Donation (Deemed Consent) Act
2019. There was, therefore, an active departure from this earlier
example, suggesting less importance was placed on ethico-legal
expectations in England. This is a problematic aspect of the English
system which ought to be avoided both by Northern Ireland � which
seems set to be the case � and any other country introducing a sys-
tem of deemed consent in future. A statutory duty not only introdu-
ces accountability for public awareness, but also sends an important
principled message that policy makers take seriously the potential
pitfalls of deemed consent regarding public support.

There are many simple actions that enable ministers to execute
this duty regarding public awareness. For example, inclusion of organ
donation as a compulsory element of school curricula � something
which NHS Blood and Transplant provides teaching resources to sup-
port [22]. Not only can this contribute to greater awareness in youn-
ger generations, but it may also spill over into older generations by
children asking family members about it outside of school. The pre-
cise approaches to public awareness planned for Northern Ireland if
the Bill is passed are as yet unclear. However, the accompanying
Explanatory and Financial Memorandum does indicate an anticipated
annual expenditure of £4-500,000 for nine years, to cover ‘public
education and awareness, change management, IT infrastructure



J.A. Parsons and B. Venter / The Lancet Regional Health - Europe 12 (2022) 100254 3
changes, processing additional registrations, evaluation and clinical
training’ [23]. This is perhaps optimistically low, particularly since
the Welsh Government spent £3.2m in the three financial years start-
ing 2013/14 [24], but it is too early to assess the public awareness
efforts of Northern Ireland.
3. The need for intra-UK consistency

Whilst the Welsh system has seen some success with
increases in public awareness [25] and consent rates [26], there
are reasons to be sceptical of the ability of deemed consent to
address the organ shortage [27,28]. However, the success of the
policy against that measure is not central to our discussion.
Whether deemed consent will improve transplantation rates or
not, we suggest that there is a strong ‘justice as fairness’ [29]
argument for politicians in Northern Ireland to support the Bill
and see it into law. This stems from the present disconnect
between organ procurement and allocation in the UK. Organ allo-
cation is organised at the UK level, with all four nations partici-
pating in a standard protocol, even though it does have in-built
elements of “local” prioritisation. As such, an organ donated in
one nation might be transplanted into a patient in another. As
long as Northern Ireland operates an expressed consent model,
recipients in Northern Ireland might be considered to dispropor-
tionately benefit when receiving an organ donated in Great Brit-
ain through deemed consent. If deemed consent does increase
organ donation, Northern Ireland may be viewed as what game
theory deems the ‘free rider’, benefitting from the collective
action of Great Britain without contributing and, in doing so,
avoiding the potential issues associated with deemed consent. For
example, in this scenario Northern Ireland would not risk the
change prompting public mistrust in the healthcare system, nor
would it have to shoulder the financial cost of switching to the
new policy.

Here, we adopt Rawls’ ‘veil of ignorance’ approach [29],
whereby one pursues the fairest option from a position of lack of
knowledge of one’s position in society. Where the different par-
ties all have the means to contribute in the same way (contribu-
tion meaning alignment on the policy of deemed consent rather
than number of transplantable organs), it can be concluded that
equal benefit should be afforded where there is equal contribu-
tion. As such, to benefit from the shared allocation system, North-
ern Ireland ought to contribute on broadly the same (policy)
terms. This strict equality approach ought only to be diverged
from where there are pertinent inequalities in ability to contrib-
ute. If Northern Ireland did not have the means to implement
deemed consent, then, it would be appropriate to allow this
potential for disproportionate benefit � equity rather than equal-
ity. This is, however, not the case. Hence, Northern Ireland ought
to align with the rest of the UK in implementing deemed consent,
even if it does little to improve transplantation rates.
4. Conclusion

Now that transplantation programmes are resuming and the
world is beginning to emerge from COVID-19 lockdowns, attention
on means of improving the availability of transplantable organs will
inevitably begin to increase once more. No doubt, systems of deemed
consent will continue to be considered by policymakers, and existing
examples will be looked to for both evidence and inspiration. Where
this happens, it is vital that the ethico-legal aspects of deemed con-
sent are suitably accounted for which, we contend, requires the
imposition of a ministerial duty to regularly raise public awareness of
the implications of deemed consent. In Northern Ireland specifically,
we call on politicians to support the present Bill to ensure consistency
across the UK, thereby pursuing a justice as fairness approach to this
matter of health policy.
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