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Abstract
Risk managers and ethicists monitor adherence to codes of conduct in the delivery of med-
ical services and proactively participate with providers to create protocols that minimize
the moral, ethical, and legal risks inherent in many commonly used medical protocols.
“Code/no code” medical orders work well for patients at the extremes who always or never
want to undergo a procedure, but they create troubling uncertainties for others by prevent-
ing them from expressly requesting procedures under some circumstances but not others.
Obeying binary orders such as DNAR (Do Not Attempt Resuscitation) can allow deaths
that a patient might want to delay or can expose patients to prolonged suffering they wish
to avoid. These risks can be reduced by: (1) fully explaining the nature of proposed inter-
ventions and their possible beneficial and adverse effects in varying circumstances; and (2)
replacing the traditional dichotomy with a continuum of options from always, through
conditionally sometime, to never orders adapted to a range of situations and preferences.
The Conditional Medical Orders (CMO) form summarizes patients’ preferences regarding
resuscitation, ventilation, and artificial hydration and nutrition (ANH) is an efficient way
to increases the chance that patients will undergo only the treatments they want.

INTRODUCTION

Moral, ethical, and legal risks potentially arise in all medical
decisions. Morality is expressed through values and norms of
behavior, with violations resulting in guilt and/or social disap-
proval. Codes of ethics are formulated by organizations to stip-
ulate goals, practices, and standards of behavior, with violations
subject to sanction. Laws are formulated with a high level of
specificity to articulate specific duties and consequences for civil
or criminal violations. In an ideal world, the three are congru-
ent, but in reality they are subject to interpretation and may
conflict, as in decisions about critical care when disputes arise
over whether to allow possibly avoidable disability or death by
honoring patients’ preferences or risk abrogating their right to
autonomy by over-riding their preferences.1,2 Collaboration by
providers, ethicists, and risk managers is essential to determin-
ing what should be delivered to patients that best reflects and
respects their values and beliefs.3
Risk managers play a key role in reducing uncertainty about

what is to be done by proactively formulating and monitoring
policies that explicitly accord with moral standards and ethi-
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cal and legal requirements.4 Patient suffering is reduced5 and
patient safety is protected6 by finding systematic solutions that
increase the likelihood that patients will undergo all the treat-
ment they desire but no more.2 In this way, risk managers pro-
tect both healthcare organizations and the patients they serve by
promoting the highest level of care.
Risks are exacerbated by uncertainty. Imagine you are the

provider in any of the clinical scenarios characterized in Table 1.
Witnesses provide critical information that allows you to sur-
mise the proximate cause of each victim’s sudden collapse and
informs you that each individual’s code status is DNAR.*
What course of action would you pursue? Would you choose

to honor the DNAR order and allow a potentially avoidable
death that might be ethically defensible, but morally question-
able? Or would you override the DNAR and resuscitate, which
might be morally correct, but ethically wrong? Either decision
could result in litigation.

* Optimistic DNR (Do not Resuscitate) orders have generally been replaced bymore realistic
DNAR (Do Not Attempt Resuscitation orders). Other acronyms are sometime used in the
United States, e.g., NHDNR (Non-Hospital Do Not Resuscitate) and in other countries,
e.g., NFR (Not for Resuscitation) in Australia.
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TABLE 1 Illustrative ethical conflicts in urgent care

You are a first responder–
A 78-year-old man collapsed in his living room the evening after he saw a

PCP. His wife tells you that he felt dizzy after taking a new SSRI that had
been prescribed that day by a doctor who evidently was unaware that her
husband was already taking two other similar drugs.

You are an ED (Emergency Department) physician–
An 82-year-old man who is very healthy for his age created a DNAR to avoid

burdening his family and society if he developed a debilitating, intractable
terminal illness. While visiting his grandchildren, he complains of acute
stomach pain. Taken to the ED he has a CT scan with IV contrast to
evaluate intermittent R flank pain despite a clear notation in his EMR that
he is allergic to the contrast agent. Although he was given prophylactic
steroids by the radiologist, he immediately suffers cardiac arrest.

You are an ED physician–
A 48-year-old woman who lives at home with her husband and children

suffers from end stage renal disease due to diabetes. She is on chronic
Hemodialysis after a protracted and debilitating rejection of a kidney
transplant. Her Karnofsky Performance Status is 60 and is not expected to
improve due to multiple complications suffered from the transplant. A
heavy snowstorm prevented her from attending her last hemodialysis. Over
the past few days, she experienced progressive weakness, numbness, and
moderate SOB culminating in a syncopal event. Upon arrival at home her
husband states that his wife still strongly wishes to live and not succumb to
complications of missing one Hemodialysis session. You find classic peaked
T waves and arrhythmia indicating that CPR could help. To avoid brain
damage due to hypoxia, without further investigation, you must choose
between honoring the DNAR signed by the patient or overriding it to
accord with her husband’s statement.

You are an oncologist/hematologist–
A 77-year-old woman has primary myelofibrosis, a form of myeloproliferative

neoplasm that is rapidly transforming into acute myelogenous leukemia.
The transformation has caused pancytopenia that greatly increases her risk
of developing fatigue, infection, and possibly fatal bleeding. She accepted
platelet and red blood cell transfusions to reduce these symptoms but
refused decitabine, an IV drug, after learning that it might prolong her life
but not cure her illnes. She suffered cardiac arrest after the second
transfusion. You believe that resuscitation could restart her heart.

Each of the above scenarios exposes the limitations of binary
codes, posing dilemmas that would make many providers pon-
der how to respond to an unpredictable iatrogenic or natural
event while taking into consideration an accompanying DNAR
order. Lacking the ability for discussion with the moribund
patient, there is no way to know whether the individual would
prefer resuscitation concordant with the community standard
of care or no resuscitation concordant with the standing order.
The physician might choose to resuscitate and do so successfully,
only to later have the patient state they never desired such care.
Or the physician might choose to respect the DNAR order and
administer only comfort care, later having to answer a survivors’
questions about having allowed an avoidable death. In addition,
as proximate causes of pain, distress, and/or financial loss, each
of the above choices could pose legal risks. Although rulings of
wrongful life or death involving patients with DNAR orders are
rare, damages have been awarded for violation of patients’ lawful
requests and the harm caused by unwanted treatments.2 More-
over, even the economic and the public relations cost of success-
ful defense against accusations can be onerous for clinicians and
their employers.

Clear stipulation of patents’ desires can obviate the need to
make arbitrary life-or-death decisions under great pressure that
can result in profound suffering. To do this, patients must be
fully informed about the nature and effects of proposed interven-
tions and their alternatives, then offeredmeaningful options that
allow them to express preferences that conform to the nuances
of medical situations and reduce the guesswork in professional
action. Risk managers, ethicists, and providers can collaborate
to make medical orders more informative, reducing troublesome
uncertainty in situations such as these.

TRAJECTORY OF ADVANCE DIRECTIVES

Respect for autonomy is the centerpiece of the four tenets of
medical ethics.7 Only individuals can determine what is ben-
eficial or harmful to them, therefore all medical decisions must
rest with the patients.8 It is the task of ethicists to bolster protec-
tion of patient autonomy by limiting instances of unwarranted
substitute judgments, while risk managers strive to increase the
likelihood that treatment received is concordant with treatment
desired. A cornerstone to this effort is the creation of advance
directives that stipulate the scope of the treatment patients want
in the event they are seriously ill and lack the capacity to express
their desires at the time. They are created through multifaceted
advance care planning discussions that articulate peoples’ values
and their quality of life (QoL) goals, treatment preferences, and
sometime decisions about place of death, organ donation, and
autopsy among others.9
Advance directives are significantly underused despite many

benefits, including increased compliance with patient prefer-
ences, fewer intensive care unit (ICU) and hospital admissions,
and reduced use of invasive procedures. They are “legally rec-
ognized,” although providers can refuse to comply for reasons
of conscience or because they consider the requested procedures
ill-advised or futile.10 They have been criticized since their intro-
duction because the future is unknown when they are created,
people’s wishes may change over time, and prognostic uncer-
tainty in medicine makes prediction of the trajectory of illnesses
precarious.11 Most relevant to this discussion, they do in fact also
often lack the specificity needed for action,12 and patients often
do not understand their implications when creating them.13
Even if revised regularly, they will always be imperfect docu-
ments. Without them, however, providers or surrogates might,
and often do, make decisions for patients that conflict with what
patients would have chosen.14 Unfortunately, the wording of
medical orders that operationalize advance directives often mag-
nifies some of these problems because they are incomplete or
vague enough to require substituted judgment.
Although choices tend to vary by race, ethnicity, and religion,

and are evolving as medical information becomes more widely
disseminated, approximately two-thirds of Americans choose
“Comfort Care Only” to forego all curative and life-prolonging
interventions like resuscitation when they are in the throes of
a debilitating terminal illness.15 Unfortunately, some patients
who requested comfort care only with its implicit DNAR did
undergo CPR despite their providers’ awareness of the patients’
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documented preferences and strong doubt that they would
survive.16 For example, one recent study found that upwards
of 38% of patients in intensive care with a life-expectancy of
6 months or less were subjected to interventions such as CPR
or dialysis that clearly violated their expressed wishes stated in
a POLST (Physician Orders for Life Sustaining Treatment).17
Clear stipulation of patents’ desires can obviate the need to make
arbitrary life-or-death decisions under great pressure that can
result in profound suffering. Even if aggressive treatment offered
some benefit, conformed to the best available data, and was con-
gruent with provider belief about the best care for the patient, if
the procedure is not wanted by the patient, it should not have
been performed.
Overtreatment of this nature could be due in part to many

hard-to-change factors, including the general prevalence of
nonbeneficial end-of-life treatments resulting from defensive
medicine,18 variability in physicians’ knowledge and beliefs
about critical care, and the idiopathic trajectory of illnesses. One
problem that can be overcome immediately is imprecision in
medical orders. Use of conditional “Always/Sometimes/Never”
orders would make patient preferences more explicit and would
adapt more readily to the complexity of medical treatment.

From binary to conditional orders for
resuscitation

Virtually, every advance directive in use worldwide includes the
choice between accepting and rejecting CPR. Resuscitation has
saved many lives, but its complexity is rarely explained, and its
results are generally exaggerated by many who consider CPR
simple and curative. Originally developed solely to rekindle
hearts that had stopped beating, CPR was not intended to hin-
der the natural process of dying.19 Now, it is overused by being
performed on patients who are unlikely to survive due to the fail-
ure to differentiate between patients who are dying because their
hearts stop unexpectedly and patients whose hearts stop because
they are dying. CPR can restore spontaneous circulation, but
it does not cure underlying illnesses or necessarily improve the
QoL that existed before the resuscitation. In fact, CPR is often
followed by a lower QoL
Basic,20 and advanced life support21 are widely adopted

protocols for treating cardiopulmonary collapse/failure due
to any cause. They are complex protocols that can include
chest compressions to increase circulation, the administration
of epinephrine and administration of oxygen often via an
endotracheal tube or other device. They are commonly per-
formed when patients have pulseless electrical activity, asystole,
ventricular tachycardia, or fibrillation. The 100 to 120 chest
compressions per minute that are 2.0 to 2.5 inches deep are
traumatic, potentially resulting in rib fractures, lung contusions,
hematomas, and, less frequently, life-threatening visceral and
cardiac complications.20,21 It is generally believed that patients
must accept or reject all elements of the protocol since it should
never be offered as an ineffective partial code22 despite occa-
sional mention of a Limited Attempt at Resuscitation protocol
in special circumstances.23

The likelihood that an elderly patient with multiple illnesses
will survive resuscitation and be discharged from the hospi-
tal ranges from 15% to 30%.24 Many factors influence the
likelihood of survival, including age, gender, freedom from
an underlying illness, having an initial shockable rhythm, the
choice of protocols, the speed and skill with which resuscita-
tion is administered, the setting in which treatment is deliv-
ered, and the quality of post-arrest care. Because the chance
of surviving neurologically intact deteriorates by 4.4% to
8.3%, for each minute that resuscitation is delayed, depend-
ing on the cause of the cardiac problem, patients who are not
resuscitated promptly may survive but suffer irreversible brain
damage.25

Creating the order

To enable patients to make informed decisions about resusci-
tation, providers have ethical and legal responsibilities to pro-
vide accurate information.26 For example, in addition to being
informed about the potential benefits and harms of the proce-
dure, patients must be informed that its potential outcomes are
broader than just live or die, i.e., live in the condition one finds
acceptable, live in a condition that differs from what one finds
acceptable in minor or major ways, or die. Patients should be
told that successful resuscitation is almost always followed by
a significant period of intensive care and often results in sig-
nificantly reduced mental and physical function.27 Moreover,
patients who are older, suffered unwitnessed arrests, or have no
shockable rhythm, should be told that they are unlikely to live
long enough to be discharged from the hospital even if they sur-
vive CPR, and that if they do survive they are likely to undergo
repeated resuscitation attempts that only prolong death andmay
impair their QoL
Only patients can decide: “whether or not an instant death in

ventricular fibrillation is preferable to a death because of cancer
in a couple of weeks.”8 A binary choice obscures the reality of
these potential multiple causes and outcomes,28 increasing the
risk of over- or under-treatment by oversimplifying treatment
planning.
Resuscitation is the default treatment of cardiopulmonary

arrest following the medical ethical principle in dubio pro vita
(when in doubt favor life). It can be withheld only if expressly
refused by the patient through a DNAR order or if it is deemed
futile according to institutional protocol. DNAR orders were
first proposed by the American Medical Association in 1974
as a clinical tool to reduce the suffering inflicted on many
terminally ill patients by repeated resuscitation attempts that
only open the door to continued suffering.30 Since then, ethical
guidelines for its use in end-of-life care have evolved,31 but the
code has not been amended to stipulate acceptance of CPR
for a specific period or purpose. Simple DNAR orders have
been criticized because of their “yes” or “no” nature that fails
to outline possible nuances in medical conditions and care that
may be beneficial and meet patients’ needs.28 For example,
strictly followed standard DNAR orders do not allow patients
to be resuscitated if cardiopulmonary collapse is an iatrogenic
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effect of medical treatments because simple orders ignore the
possibility of reversible effects.
If the patients in Table 1 had a standardDNAR order as on the

POLST, they would have been forced to make a binary choice
of CPR vs. DNAR without qualification. It is likely some of
these people would want resuscitation under some conditions
but not others. Misapplying DNAR orders in this way could
withhold medical care in circumstances in which they have a
chance of surviving a cardiac or respiratory arrest1,2 due to unex-
pected events. Use of a conditional order, e.g., DNAR-X (Do
Not Attempt Resuscitation—Except…) as in the Conditional
Medical Order (CMO) form (Table 2) and the MOELI (Med-
ical Order for End-of-Life Intervention),32 would have allowed
these patients to choose a “middle” option. This would mini-
mize the risk of moral, ethical, and legal wrongs by sanctioning
resuscitation on the condition that their cardiopulmonary col-
lapse was a reversible effect of an unexpected event in the opin-
ion of the providers on the scene. Conditional orders fulfill the
recommendation that physicians and patients arrive at a mutual
understanding of the care a patient wishes for under various cir-
cumstances. They are also consistent with the proposed “limited
aggressive therapy order” (LATO) that similarly seeks to better
align patients’ choices with their goals by offering the middle
option of choosing resuscitation only when the likelihood of
return to spontaneous circulation is very high because the wit-
nessed cardiopulmonary arrest resulted from medical error.33
Although medical protocols strive for efficiency, complexity

is sometimes needed to accommodate a continuum of treat-
ment orders. DNAR-X is invaluable for some patients, but it
is only one option. Patients who want to be resuscitated under
all circumstances must have the chance to make their prefer-
ence clear by using ACPR (Attempt Cardiopulmonary Resus-
citation). Patients at the other extreme who prefer to never
undergo resuscitation canmake their wishes clear via the familiar
DNAR. Using the CMO, providers can gain a clearer idea about
patients’ preferences by seeing what they do want differentiated
from options they reject.
Information about the proximate cause of cardiac arrest is

often readily discoverable in hospitals, but may not be deter-
minable in unwitnessed arrests, in which case resuscitation is
required unless a prohibitiveDNAR exists. However, sincemany
out-of-hospital cardiac arrests occur at home or at work and
someone requests emergency care, callers may be able to identify
proximate causes. While positioning the patient and arranging
the equipment for resuscitation, emergency medical providers
can ask witnesses for details about the arrest. Although this adds
to the pressure of the protocol, the seconds spent on deter-
mining the cause can lead to decisions more likely consistent
with patient’s wishes. As an added benefit, since being uncer-
tain about how to respond in complex situations is a common
concern of prehospital providers, having the extra guidance of a
conditional order can be in invaluable asset, ideally backed up
by on-line guidance.34
To reduce the risk of incompleteness and misunderstand-

ing, treatment orders should be created collaboratively well in
advance of a crisis so providers can be strategically informed by

TABLE 2 Conditional Medical Order (CMO) Sets for Resuscitation,
Oxygenation, and Artificial Nutrition and Hydration
Cross out any that do not apply

____________________________ _________________________
Patient Date of birth
ID/Record number_______________________________________
Patient demonstrated sufficient capacity: ____Yes
Patient heath-literacy sufficient to understand decision. ____Yes

As a context, my general goal is—

___ To live as long as possible regardless of the quality of my
life—therefore I want all potentially helpful treatments.

___ To live only as long my life has the quality I desire—
therefore I want to try a limited course of treatments only as
long as there is a reasonable chance of my being able to
live a life I value.

___ To die naturally—therefore I want comfort measures only to
allow natural death.

Options for Conditional Resuscitation Orders

___ACPR: DO attempt resuscitation any time I suffer
cardiopulmonary collapse.

___DNAR-X: DO NOT attempt resuscitation EXCEPT in the event
of cardiopulmonary collapse due to an event that has
reversible effects in the opinion of providers at the scene.

___DNAR: DO NOT attempt resuscitation if I suffer cardio-
pulmonary collapse regardless of the cause.
Comments:

Options for Conditional Ventilation Orders

___AV: DO Always ventilate by any means for any duration
recommended

___IMV-C: Use invasive ventilation methods ONLY on the
conditions that it is needed for resuscitation or for the.
treatment of an acute event with reversible effects.
OTHERWSE use non-invasive ventilation as needed.

___DNI: DO NOT ventilate if the sole purpose is to delay my
death from an irreversible terminal illness. Provide oxygen
via noninvasive canula only for comfort.
Comments:

Options for Conditional Artificial Nutrition and Hydration Orders

___AANH: ALWAYS administer ANH by any method for any
duration as recommended.

___ANH-X: DO NOT administer ANH EXCEPT for a short time
to achieve a specific goal.

___DNANH: DO NOT administer ANH. Provide nutrition and
hydration orally only, accepting my refusal of either or
both.

Additional option that can be chosen along with ANH-X or DNANH

___VCED: Accept my voluntary cessation of eating and
drinking, making me as comfortable as possible while
awaiting death. Do not attempt to provide food or liquid
orally other than ice chips of lozenge for comfort.
Comments:

_____________________________ _____________
Physician, RN, ARNP, or PA-C Date
_____________________________ _____________
Patient Date
_________________________________. _______________
Surrogate Date
I hold blameless any provider who honors this order in good faith
YES ____ Initial NO ____ Initial
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patients’ values and goals in contrast to decisions made under
pressure that are likely to be tactical and driven by the patients’
status. Beginning treatment planning by discussing goals that
hinge on patients’ desired general QoL provides a clinical con-
text and legal foundation for patients’ choices, while making the
process less impersonal and mechanistic. Identifying inconsis-
tencies between general goals and treatment options also affords
an opportunity to double-check capacity and health literacy, e.g.,
ACPR is incompatible with comfort care only, just as DNAR is
incompatible with full code.
Because successful resuscitation is a gateway to subsequent

treatment, complete disclosure requires discussion of the prob-
able sequence of procedures. For example, resuscitation might
be declined if patients are unwilling to undergo prolonged inva-
sive ventilation or ANH if these are probable next steps. This
is important because it is often easier to decide not to initiate a
procedure than to withdraw it once it is begun.
Including orders for ventilation and ANH, the CMO also

serves as a reminder that the DNAR is not a Do Not Treat order
that precludes other procedures unless specifically refused. Two
of us (GRB and TEL) often have had to convince ICU staff that
patients with DNAR orders had the right to the intensity of the
care most commonly offered in the ICU.
The CMO operationalizes patients’ preferences in a brief

form that facilitates quick decisions which are important in com-
munity settings and preoperative situations.35 Following ade-
quate discussion of their potential benefits and harms, addi-
tional orders can also be added for this purpose, e.g., Do-Not-
Hospitalize or Do-Not Operate–Unless. This is consistent with
the recommendation that a medical order should clearly outline
what treatments are appropriate for a patient, and those that
should be withheld. In addition, the “Comments” section fol-
lowing each order allows for elaboration. For example, one of
our patients added “No CPR if survival makes it likely that I
will spend the rest of my life attached to machines” and another
added “I am afraid of dying, not death. If I have died for any
reason, please do not force me to undergo that trauma again.”
Medical orders must be signed by a physician, nurse, advance

registered nurse practitioner (ARNP), or certified physician
assistant, (PA-C). validated by the patient and/or surrogate and
entered in patients’ charts along with documentation of the dis-
cussion. In addition, the “hold blameless” line has been added
because many providers are wary about being sued for honoring
patients’ requests that providers not deliver common treatments.
Inclusion of the phrase “in opinion of the providers” furthers this
protection by having patients acknowledge the fact that in lim-
ited circumstances, they trust providers to make decisions that
are in their best interest. While nothing can absolutely preclude
the risk of allegations of malpractice, these phrases somewhat
reduce the likelihood of specious litigation when providers make
good faith efforts to respect patients’ wishes.
As an important final point, since state and institutional

requirement vary,36 clinicians should verify that the statutes and
procedures in the jurisdictions in which they practice allow use
of a medical-order variant such as the CMO. If not, risk man-
agers could contribute to efforts to make the appropriate regu-
latory changes.

CONDITIONAL ORDERS FOR
VENTILATION

As is true for resuscitation, the complexity of ventilation and its
effects are often not well understood. Oxygen can be delivered
in several ways, increasing in invasiveness.36

Invasive mechanical ventilation (IMV) includes extracor-
poreal membrane oxygenation (ECMO), and ventilation via
placement of a secured airway device. Patients may receive IMV
during surgery or post-op recovery, or to improve blood-oxygen
level during the acute stage of pulmonary illness. Patients under-
going this procedure short-term often suffer various problems
including inability to speak, unremitting dry mouth, and the
need for restraint and/or sedation to prevent self-extubation.
Long-term IMV adds the risk of additional harms, including
tracheal and lung injury, pressure ulcers, and musculoskeletal
problems from lying in the same position for weeks to years,
and problems in amy organs, many of which are irreversible
following extubation.37 In addition, some patients may never
recover to the point that the endotracheal tube can be removed,
thereby spending the end of their lives sedated and possibly
uncomfortable.
Noninvasive ventilation (NIV) includes oxygen delivery sys-

tems such as nasal cannulas, CPAP (continuous positive airway
pressure), and BiPAP (bilevel positive airway pressure) devices.
NIV is commonly used short-term to overcome low blood-
oxygen levels due to multiple causes, and on occasion can make
invasive mechanical ventilation unnecessary. Patients undergo-
ing this procedure short-term may suffer various problems nasal
dryness, skin irritation, epistaxis, and agitation.
Some patients will always want invasive procedures (AV).

Others may not want to risk ending their lives when they are
unable to speak or think clearly due to ventilation and sedation.
But they may indicate their acceptance of invasive mechanical
ventilation briefly on the condition that they are undergoing or
recovering from surgery, or to improve blood-oxygen level dur-
ing the acute stage of pulmonary illness by choosing IMV-C.
Others may refuse IMV (DNI) but chose oxygen via canula to
facilitate a more comfortable and natural death.

CONDITIONAL ORDERS FOR ARTIFICIAL
NUTRITION AND HYDRATION

There are significant inadequacies in the typical informed-
consent process for ANH, in part because many physicians who
consider the feeding tube the standard of care for critically and
chronically ill patients are unaware of its limitations. ANH is a
collection of procedures that provides for the delivery of fluids
and/or nutrition to patients who are incapable, for whatever
reason, of taking something by mouth and swallowing it.38,39
Enteral ANH delivers nutrients to the gastrointestinal tract
either via a nasogastric tube or a tube placed surgically, endo-
scopically, or radiologically in the stomach or proximal small
intestine. Parenteral ANH delivers substances via a catheter
placed in either a peripheral or central vein. ANH can be used
short-term to promote survival in patients in the acute phase
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of stroke or head injury and those receiving short-term critical
care. It is used long-term to prolong survival in patients in a
permanent vegetative state, extreme short-bowel syndrome, or
amyotrophic lateral sclerosis. The benefits of enteral ANH come
with considerable treatment burden including sinus and ear
infections, worsening dysphagia, tube dislodgment and clog-
ging, insertion site infection, aspiration, agitation, and possible
necessary sedation to prevent tube removal due to discomfort.
ANH was intended to be used briefly until a patient with

a reversible problem regains the ability to eat and drink nor-
mally. However, ANH is often over-used for long periods even
though its harms may outweigh its benefits. Once begun, it
may be difficult to terminate the procedures for emotional and
legal reasons.40 It cannot be assumed that patients want long-
term ANH unless they are fully informed about its potential
mixed effects. Multiple choices are needed for patient prefer-
ences. Those accepting all forms of ANH always can make this
request via an AANH (Always Artificial Nutrition and Hydra-
tion). Patients who want the procedure for a limited time to
achieve a specific purpose can choose ANH-X. Finally, those
who never want it can express this preference with a DNANH
(Do Not Artificially [provide] Nutrition and Hydration).
As their suffering increases, some patients will accept oral

feeding and drinking while others may reach a point at which
they wish to voluntarily cease all eating and drinking (VCED).41
Unlike other orders in which only one choice is possible, patients
who choose ANH-X or DNANH can add VCED to their ANH
conditional order set. Although this practice is now more widely
accepted, risk managers may be called upon to help resolve con-
flicts arising from institutions’ concern about liability for fail-
ing to feed patients and their concern about the risk of being
accused of battery when they provide sustenance in conflict with
patients’ wishes.42

SHARED DECISION-MAKING

Advance care planning has progressed from checking boxes
on forms to communication-based legal interactions produc-
ing medical orders that are transactional documents stipulating
duties, the breach of which can lead to tort litigation.43 It utilizes
shared decision-making44 in which providers use motivational
interviewing and intentional questioning to help patients per-
sonalize their treatment orders. Focusing the discussions on the
CMO creates an efficient structure. In the experience of one of
us (RBS) who has conductedmore than 75 Advanced Care Plan-
ning (ACP) workshops, patients participate much more will-
ingly when offered the options in conditional orders that person-
alize their potential care versus simplistic black-and-white binary
orders that many find impersonal and intimidating. By increas-
ing the odds that patients will get the care they want, the CMO
also reinforces providers’ confidence that their orders accurately
reflect their patients’ preferences.
Amajor ethical risk arises when patients fail to understand the

documents they signed. Therefore, it is recommended that they
should be asked to explain their requests in their own words.6
The three-part consent form for participation in research46

is one model for doing so. Potential research participants are
offered a description of the study protocol, asked whether they
agree to participate, and then asked to describe in their own
words what they agreed to do and how it might affect them.
This makes creating CMOs a four-step procedure: (1) patients
are offered detailed descriptions of proposed treatment alterna-
tives for their condition including their possible effects; (2) they
are asked to describe the procedure in their own terms; (3) they
are asked to make a choice; and (4) they are asked to explain the
logic of their decision. An outline for one approach to this dis-
cussion is presented in Appendix 1. Charting this discussion goes
a long way toward establishing that the decision was informed,
minimizing the risk of one cause of legal action.
Time pressure may be the greatest challenge to having these

discussions. Careful planning and use of prompt lists47 pitched
to low, medium, and high levels of sophistication are also
extremely helpful. A prompt list for the CMOs is presented in
Appendix 2. Decision aids are also helpful as shown by meta-
analysis of 105 studies finding that their use increased patients’
knowledge and accuracy of risk perceptions, led to increased
congruence between patients’ values and the treatment they
requested, increased patients’ sense of self-efficacy, and improved
the quality of patient-clinician communication, while prolong-
ing the discussion by an average of only 2.6 minutes.48 In addi-
tion, goals were discussed and orders created in an average of 10
minutes in an Australian ED.49 In the US, the Centers forMedi-
care and Medicaid Services (CMS) created Current Procedural
Terminology (CPT), i.e., billing codes), 99497 and 98498 to
allow 30 and 40 minutes respectively for these discussions.50 It
seems ethically important for providers to arrange their sched-
ules to meet this need, but if that is truly impossible, trained
facilitators can meet with patients to prepare the documents for
provider signature.
Although it is more time-consuming, if the patient agrees,

including surrogates and selected significant others in these dis-
cussions can ease patient stress and increase understanding of the
patient’s wishes, thereby minimizing conflict when time is of the
essence in the ED, ICU, or any other clinical setting.

CONCLUSION

Patients seek the maximum possible QoL in conjunction with
the lowest possible level of physical, psychological, and/or spiri-
tual suffering caused by treatments and their effects. At present,
patients must use binary codes to express their preferences for
care during catastrophic medical events when they cannot com-
municate their choices. Unfortunately, these codes create uncer-
tainty in some critical situations. When patients’ preferences are
unclear, providers may cause harm by superimposing their own
values and judgments that can result in too much or too little
intervention from the patient’s perspective. Providers who con-
sider death to be the worst form of suffering may use multiple
interventions to prolong life despite some patients’ wish to avoid
painful, invasive treatments that do not improve their QoL. This
is a particular concern when providers worry about wrongful
death litigation. Conversely, providers who consider patients’
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preferences as binding may allow avoidable deaths by forego-
ing treatments that could restore their functioning by overcom-
ing reversible trauma with minimal to no lasting adverse effect.
Both groups make good faith responses to imprecise orders,
but their diverging paths can create moral, ethical, and legal
risks.
The CMO allows patients to stipulate their preferences by

replacing the binary system of “always or never” with a range of
choices that include use of resuscitation, ventilation, and ANH
“always, sometime, or never.” The order set offers a contin-
uum of possibilities and can be expanded to encompass addi-
tional procedures at patients’ request. This allows the order to
be more responsive to the complexities of medical care and
reduces providers’ uncertainty about what patients really want.
Risk managers can play a key role by championing adoption
CMO and training providers in its use in their organizations.
Doing so can safeguard patient autonomy, and reduce patient
suffering, and minimize troublesome moral and ethical trans-
gressions and legal liability.
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APPENDIX 1
Protocol for discussion of patients’ resuscitation and intuba-
tion preferences
As a general guideline: (1) elicit patient’s goals (2) explain the
course of the current illness and the likely outcome of treatment
options in language patient understands (3) elicit patient’s action
preferences (4) create CMO (5) enter orders in EMR, and print
forms for out-of-hospital use. Do not rush discussion, but set
time frame in advance when necessary. Complete the CMO for
yourself to learn some issues that must be resolved in making these
decisions.
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Patient name: Age: Gender: Primary provider: Date:

If possible, sit at eye level with the patient, introduce yourself, stating your role, and verify
patient’s name. Address patient formally, i.e., Ms, Mr, Dr, etc. and not by first name.

When possible, prepare by learning:
Primary illness:

Establish parameters for this discussion-e.g. “We are here to discuss your preferences for critical
care”. If time constrained, “I wish we had more time, but I must meet my next patient in XX
minutes and I do not like to keep any patients waiting”.

Comorbidities

Ask if patient is willing to allow surrogate to participate. If so, invite participation. Name,
Contact info.

If this is a first contact, ask patient to tell you a few things that will help you understand
him/her as a person. If second or later contact, ask if there are any changes patient thinks you
should know about. Thank patient for being forthcoming.

Personal details

Ask if patient has an advance directive, POLST, MOELI, or other form. If so, ask whether the
form reflects their current preferences and whether it would be helpful to review preferences
concerning resuscitation, ventilation, ANH

__POLST ______Date
__MOELI _____Date
Full tx__Limited tx ___Comfort ___

“Please tell me your major goal, e.g longevity vs. quality of life, avoid pain or loss of
independence, and other concerns, e.g. religion/spirituality etc.”

“To be sure that I understand you, I would like to tell you what I heard. Is this accurate? Is there
anything else you would like me to know?”

___Longevity __QoL ___Pain
___Religion/Spirituality ___Autonomy
___Treatment Burden ___Other:

“I would like to explain the meaning of some of the terms we will be using. Pitching the
discussion to the patient’s apparent level of health literacy, Define the terms “full treatment”,
“limited treatment” and “comfort-care only” and explain their meaning. Then ask the patient
to state how he/she defines the terms. Correct any misunderstanding.

Then do the same for CPR, ventilation, and ANH.

Concerns? Inaccuracies?
Full treatment
Limited treatment
Comfort care only

CPR
Ventilation
ANH

“Please look at this CMO which lays out the decisions we are about to make.” Begin with
general goals and enter patient’s choice. Then, using the Prompt List in Appendix 2 as a
guide, describe CPR, ventilation, and ANH including potential benefits and harms again
pitching the discussion to patient’s apparent level of understanding. Add that “Medical
language is hard for most people to understand so to understand so: please tell me if any of
the terms are unfamiliar to you”.

Concerns:

Given this information, what actions are you considering. Discuss patient’s reasoning and
suggest possible mitigation of any negatives anticipated. Assess patient’s capacity to
understand this discussion.

Concerns

Now the hard part: Would you like each always? Sometime—and if so under what conditions?
or never? List contingencies if any.

Repeat the patient’s preferences, then explain the likely outcome of each.
If patient’s preferences conflict with standard medical practice, discuss the implications.
Once you are confident that the patient understands, compete the CMO, sign it, and ask

patient and, if present, the surrogate to sign.

:
___ACPR __DNAR-X __DNAR
___AV __IVM-C __DNI
___AANH __ANH-X __DNANH __VCED

Ask if the patient would like you to create and enter the orders, with the assurance that they can
be changed as the patient wishes as long as she/he has the capacity to do so.

If possible, offer to give the patient a copy of the signed CMO.

Where entered:
EMR this iinstitution
Other

If the surrogate is not present, ask the patient who might speak for him/her if he/she don’t have
the capacity to speak for him/herself and suggest that the patient describe their goals and
preferences to verify that they are understood and will be respected. Encourage patient to
share copies of these documents with surrogates and significant others.
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APPENDIX 2
Prompts for Discussing Resuscitation, Oxygenation, ANH

Procedure/elements Benefits Harms

Resuscitation
∙ 100-120 chest compressions/minute 2.0 to

2.5 inches deep
As needed:
∙ Electric shock to control fibrillation-
∙ Injection of epinephrine,
∙ Oxygen via endotracheal tube or another

device

∙ Can restore spontaneous circulation
depending on co-morbidity…

∙ and prior condition
∙ 15-30% chance of survival until hospital

discharge

Possible treatment burden
∙ Rib fractures
∙ Lung contusions
∙ Hematomas
∙ Visceral and/or cardiac complications

Possible long-term harms
∙ Brain damage if not begun quickly or poorly delivered
∙ Survival may require other invasive interventions

Oxygenation
Routine options
∙ Nasal canula
∙ Continuous airway pressure
∙ (CPAP)
∙ Bilevel positive airway Pressure (BiPAP)

More invasive options

∙ Extracorporeal membrane Oxygenation
(ECMO)

∙ Intratracheal mechanical ventilation (ITV)

∙ Maintain oxygen access during and/or
following surgery

∙ Maintain blood/oxygen saturation during
acute pulmonary illness

Possible treatment burden
∙ Dry mouth Inability to speak
∙ Pain requiring sedation

Possible long-term harms
∙ Pressure ulcers
∙ Musculoskeletal problems
∙ Irreversible organ damage
∙ Inability to be extubated

Artificial Nutrition and Hydration
∙ Nasogastric tube
∙ Catheter placed in central or peripheral vein
∙ Tube inserted into stomach or small intestin

surgically, eodoscopically, or radiiologically

Nutrients and fluids short- or long-term–
∙ Following stroke or other head injury
∙ Permanent vegetative state
∙ Extreme short bowel syndrome
∙ Amyotrophic lateral sclerosis

Possible treatment burden
∙ Sinus and ear infections
∙ Dysphagia
∙ Tube dislodgement and clogging
∙ Insertion site infection
∙ Aspiration
∙ Agitation
∙ Poor nutrition
∙ Prolonged sedation to prevent tube removal due to

discomfort

Voluntary cessation of eating and drinking
∙ Termination of all forms of tube- and

hand-delivered nourishment
∙ Acceptance of only ice chips and lozenges for

comfort

∙ May reduce extent or duration of suffering
∙ Continued sublingual, intransal,

subcutaneous, intramuscular or, if needed,
intravenous medication for comfort

∙ Thirst, dry mouth, and possible delirium

Patient accurately describes resuscitation___ Yes
Understands its place in likely sequence of

treatments ___Yes
Conditions for use:

Patient accurately describes ventilation*___ Yes
Understands its place in likely sequence of

treatments ___Yes
Conditions for use:

Patient accurately describes ANH___ Yes
Understands its place in likely sequence of treatments

___Yes
Conditions for use:
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