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Among the terrors caused by 
Covid-19 is the fear that one’s fate, 

like the fates of those one cares about 
most deeply, is not only out of one’s 
control or even one’s influence but in 
the hands of unknown others whose 
decisions may be arbitrary, uninformed, 
impulsive, or biased in any of a vast 
number of ways—personally or by the 
systemic context in which the decision-
makers function. In medical crises, 
some choices are extremely hard emo-
tionally, even heartbreaking, but clearly 
necessary. Covid-19 confronts us with 
a different kind of decision—the tragic 
choice, in which every available option 
is unacceptable. The classic examples 
of such situations involve choosing 
who gets a ventilator when too few are 
available and deciding when it might 
be justified to remove a patient from a 
ventilator needed by someone with far 
greater recovery prospects. 

In 2007 and again in 2015, as a 
member of the New York State Task 
Force on Life and the Law, I worked on 
guidelines to assist in such situations. 
We tried to envision all the possibilities, 
but our foresight fell short. We knew 
that serious epidemics are a recurrent 
phenomenon, and that sometimes they 
evolve to pandemic scales requiring 
tragic decisions. But we did not envi-
sion the scale or character of Covid-19.

For anyone in a position to make a 
tragic decision, there is no escape. One 
must act, knowing the result will be 
horrible whatever one does, and that 
therefore profound disappointment 
and perhaps great anger will result. We 
must have deep empathy for those un-
lucky enough to be such decision mak-
ers; they are typically in such positions 
only because they courageously strive to 
minimize harm, even as they face harm 
themselves. 

To minimize the fear that these deci-
sions might be made unfairly, we must 
know what guidelines or mandates have 
informed them. We would expect such 
guidelines or mandates to forbid con-
sidering a patient’s politics in making 
a medical decision. We hope a patient’s 
wealth is also irrelevant. We wonder 
whether a patient’s age is relevant, and if 
so, how. We hope disability is not rele-
vant, and we aren’t sure about a patient’s 
religious convictions. Only with trans-
parency about whether and how such 
parameters matter can we have confi-
dence that fairness pervades the process. 
And if we do not have that confidence 
now, about Covid-19, it will be diffi-
cult, at best, to have it for future public 
health crises. Such confidence requires 
transparency about how decisions will 
be made, by whom, and according to 
what guidelines or requirements.

A further value in making guidelines 
transparent is that they can then be 
scrutinized more broadly and revised in 
reaction to evolving scientific evidence 
and deeper ethical insights. Guidelines 
in Massachusetts were developed, as the 
Boston Globe reported this April 20th, “to 
help shape the decisions hospitals would 
make if they do not have enough life-
saving equipment, such as ventilators, 
to serve every patient in need.” Public 
reaction to those guidelines prompted 
revisions reflecting stronger protection 
of the values of equity and social justice 
(see A. Rosen, “State Revises Guidelines 
for Who Gets Ventilators in Crisis, fol-
lowing Complaints about Equity”). 
Transparency thus also enables visible 
improvement, which itself enhances 
trust. As we consider the impact of the 
new virus on prisons, nursing homes, 
Native American reservations, food pro-
cessing plants, homeless populations, 
and more, we know that guidelines and 
how they apply must be revised periodi-

cally. Some of our assumptions about 
infectious disease may also need revi-
sion. The process of assessing guidelines 
in light of rapidly evolving information 
is necessarily dynamic. 

As a strong advocate of developing 
and disclosing clear guidelines for the 
use of ventilators, I am asked by lo-
cal, national, and international media 
what standards I favor for making tragic 
choices. I reply that ventilators must not 
be thought of in isolation, but as part of 
an ecosystem including trained staff and 
necessary materials. If any of that array 
is missing, the ventilators are to no avail. 
More importantly, I emphasize that our 
tragic choices cannot be dispelled or re-
solved by any decisional algorithm.

One reporter invoked the econo-
mist’s beloved metric of quality adjusted 
life years, seeking agreement about this 
hypothetical: He envisioned an octo-
genarian with Covid-19 and various 
comorbidities on a ventilator, with un-
certain outcome. An otherwise healthy 
forty-year-old needed access to a venti-
lator, but none was free. He thought it 
clear that to maximize benefit to public 
health, the right decision, tragic to be 
sure, would be to move the elderly per-
son to the best possible palliative care 
and place the younger person on the 
ventilator. And this would be required 
by guidelines that make probability of 
recovery determinative. 

The reporter was audibly startled 
by my response. If the elderly person is 
Ruth Bader Ginsberg, I replied, a cred-
ible case can be made that maximizing 
public health requires doing everything 
possible to keep her alive, even if for just 
a year. I did not insist on this decision— 
only that a credible case could be made 
for it. And no algorithm, guidelines, or 
rules could determine the merits of that 
case. That would require a judgment in 
which one’s values as well as the empiri-
cal evidence would be brought to bear. 
This is so in every tragic choice situa-
tion; there is always an ineliminable 
need at some point for judgment that 
no algorithm can replace. 

That guidelines are sometimes insuf-
ficient does not mean they are useless or 
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even not essential. The moment when 
one faces a tragic choice is no time to 
begin thinking about how to decide. 
Information is evolving rapidly about 
the science, as we explore reinfection, 
immunity, and the possibility of sec-
ond and perhaps subsequent waves.  
As Dietram Scheufele et al. note (see 
“How Not to Lose the COVID-19 
Communication War,” in Issues in 
Science and Technology), “scientific facts 
and uncertainties are moving targets.” 
That is also true of values and guide-
lines for tragic choices in pandemics, 
and of how we should manage their 

interplay with evolving scientific un-
derstanding.

We face many questions. If there are 
to be guidelines, how much diversity 
and how much uniformity are best? 
Would we want national guidelines, 
rather than state-level guidelines, given 
regional differences and the absence of 
trust in national leadership? Can we en-
vision better processes for the revision 
of guidelines in response to our evolv-
ing understanding of epidemiological 
and societal information? Ought we to 
consider new standards of consent or 
risk assessment as experimental treat-
ments, such as high-flow nasal cannu-

las, or new drugs are made available for 
patients in desperate situations? What 
are the appropriate goals and strategies 
for public education about medical de-
cisions in an era of politicized commu-
nication through social media? And if, 
as I have argued, judgment is necessary 
even with the best of guidelines, how 
can we prepare clinicians to make good 
judgments? Are there implications for 
better training of personnel in non-
emergency times for what they might 
face in the worst of times? Better times 
will come again one day. But so might 
the worst of times.
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A pandemic denotes geographic 
spread, but the Covid-19 pan-

demic also has a vast reach in that it 
affects and transforms human life at 
all levels, from the individual and the 
familial through all sorts of institu-
tions. Arguably, the pandemic also ex-
pands the reach of bioethics. For me, 
the pandemic has forced reflection on 
the ethics of everyday life and the ways 
we treat each other as we go about our 
lives.

My wife and I, at ages seventy-two 
and seventy-one, respectively, fall into 
the group of individuals at consider-
ably higher risk of death should we 
become seriously ill from Covid-19. 
We are practicing stringent physical 
distancing. We’ve stopped going to the 
grocery store and have engaged others 
to shop for us. One of these shoppers is 
a neighborhood volunteer, but the oth-
er, who was laid off from her job as a 
waiter at a local restaurant, we pay. The 
arrangement reduces our risk of infec-
tion, though it puts this paid shopper 
at greater risk.

This gives me pause. How should 
the ethics of paying for grocery shop-
ping during a pandemic be character-

ized and understood? My wife and I are 
using the shopper as a means for our 
benefit, and, in so doing, contributing 
to her risk of harm. We are not, how-
ever, treating her merely as a means, 
which would contravene a Kantian 
principle that has been salient within 
bioethics. The qualifier merely is im-
portant. We can’t avoid using others as 
a means. When we shop at a grocery 
store during normal times, we are treat-
ing the cashier as a means to procuring 
food, but not merely as a means. The 
cashier freely decided to take this job. 
Likewise, our paid shopper is not being 
treated merely as a means.

Are we guilty of coercion? There is 
a sense in which she is forced to shop 
for us to be able to buy her own food 
or pay rent. Yet to see this situation as 
one of coercion confuses making an of-
fer to which another person complies 
with making a threat that compels 
another to comply. (This confusion is 
also reflected in the view that paying re-
search participants can be coercive.) If 
I hand over my wallet when threatened 
by a person wielding a knife—“your 
money or your life”—I may be said to 
“consent” to give up the money in my 

wallet; however, this is a coerced trans-
action and therefore does not entail val-
id consent. I see no reason to question 
the validity of the shopper’s consent.

But aren’t my wife and I exploiting 
the waiter by taking advantage of her 
dire economic situation? The late phi-
losopher Alan Wertheimer (also my col-
league and friend) discussed this kind 
of problem in his book Exploitation: 
“We can give a broad—lowest common 
denominator—definition of exploita-
tion with which virtually everyone will 
agree. At the most general level, A ex-
ploits B when A takes unfair advantage 
of B” (p. 10).  The qualifier “unfair” is 
key to the definition. We often take ad-
vantage of the situation and conduct of 
others in ordinary life, just as we use 
them as a means in promoting our own 
interests. It is only when the advantage 
taking is unfair that exploitation arises.

But isn’t it unfair that the waiter 
feels forced to shop for others after be-
ing laid off from her job without an 
adequate safety net? That is an unfair 
situation—a form of structural injus-
tice—that reflects inadequate govern-
mental provision for the well-being of 
so many people in the United States. If 
I’m taking advantage of the situation of 
the waiter laid off from work in a way 
that benefits me but exposes her to in-
creased risk of harm, and her economic 
situation is unfair, doesn’t that put me 
in the position of exploiting her?




