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Medical and legal professionals are increasingly involved in probate disputes in which the
validity of a will due to a lack of testamentary capacity in older adults is frequently
challenged. The legal test for testamentary capacity under common-law jurisdiction was
established in the famous case of Banks v Goodfellow (1870). The High Court of Hong
Kong recently issued new practice guidance for legal professionals on the preparation of a
will for older adults. This paper discusses the dilemmas and competing issues among
different parties on this medicolegal interface based on recent literature and local examples.
We recommend a risk-based pragmatic framework for legal and medical professionals to
minimise potential disputes in testamentary capacity assessment.

Keywords: Banks v Goodfellow; Chinese; Hong Kong; medicolegal; older adults; probate
dispute; risk-based framework; testamentary capacity.

Introduction

Testamentary capacity is a specific legal con-
struct and legal determination that represents
the mental capacity required for a person to
execute a will.1 Testamentary capacity is
unique among various mental capacities, such
as dealing with financial affairs, giving a gift,
litigating, entering into a contract, voting and
giving consent.2 Unlike other forensic exami-
nations, the legal standard for establishing tes-
tamentary capacity requires a relatively low
threshold to respect the testator/testatrix’s
autonomy.3 The overriding legal test for

testamentary capacity under common law
remains enunciated in the well-known Banks v
Goodfellow (1870) case, which has withstood
the test of time.4 On the other hand, courts
have to presume an adult to have mental cap-
acity unless proven otherwise. Simultaneously,
they must balance legal rights and the risk of
abuse of vulnerable adults.5 Article 12 of the
United Nations Convention on the Rights of
Persons with Disabilities (CRPD) upholds
these principles and entered into force for
China, including Hong Kong, in
August 2008.6
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CRPD Article 12 – Equal recognition
before the law

1. States parties reaffirm that persons
with disabilities have the right to rec-
ognition everywhere as persons before
the law.

2. States parties shall recognize that per-
sons with disabilities enjoy legal cap-
acity on an equal basis with others in
all aspects of life.

3. States parties shall take appropriate
measures to provide access by persons
with disabilities to the support they may
require in exercising their legal capacity.

4. States parties shall ensure that all
measures that relate to the exercise of
legal capacity provide for appropriate
and effective safeguards to prevent
abuse in accordance with international
human rights law. Such safeguards
shall ensure that measures relating to
the exercise of legal capacity respect
the rights, will and preferences of the
person, are free of conflict of interest
and undue influence, are proportional
and tailored to the person’s circum-
stances, apply for the shortest time
possible, and are subject to regular
review by a competent, independent
and impartial authority or judicial
body. The safeguards shall be propor-
tional to the degree to which such
measures affect the person’s rights
and interests.

5. Subject to the provisions of this article,
States parties shall take all appropriate
and effective measures to ensure the
equal right of persons with disabilities
to own or inherit property, to control
their own financial affairs, and to have
equal access to bank loans, mortgages,
and other forms of financial credit, and
shall ensure that persons with disabil-
ities are not arbitrarily deprived of their
property.7

Legal framework in Hong Kong

As a Special Administrative Region (SAR) of
the People’s Republic of China, Hong Kong
SAR is subject to the Basic Law – the
Commonwealth law system’s continuity.
Article 8 of the Basic Law of Hong Kong states
the following: ‘The laws previously in force in
Hong Kong, that is, the common law, rules of
equity, ordinances, subordinate legislation, and
customary law, shall be maintained, except for
any that contravene this Law, and subject to
any amendment by the legislature of the Hong
Kong Special Administrative Region’. Hong
Kong SAR maintains the legal structure of
common law supplemented by local legisla-
tion.8 The common ordinances for probate
law and practice are the Probate and
Administration Ordinance, Wills Ordinance
and Inheritance (Provision for Family and
Dependents) Ordinance.9 The Wills Ordinance
governs any will written in Chinese or English.
The Probate Registry of the High Court is the
hub for all related applications and provides the
legal right to deal with the deceased’s estate.
When the deceased has an estate in both main-
land China and Hong Kong SAR (which is
increasingly common), the estate in the main-
land that is included in the will is governed by
the Law of Succession of the People’s Republic
of China. Local lawyers with the qualification
of ‘China-appointed attesting officer’ are
among the notary agencies. The content and
spirit of China’s relevant legislation are similar
to those in other countries.10

Legal tests in the probate court

Like many Western countries, an adult’s (aged
18 years or older) testamentary capacity is,
until proven otherwise, presumed to be intact
in Hong Kong SAR. The legal principles used
in the probate court emphasise that the propon-
ent of the will has the persuasive burden of
proof in regard to a balance of probabilities of
the following:

a. that there was due execution of
the will;
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b. that the testator was of testamentary
capacity; and,

c. that the testator knew and approved the
content of the will.11

In Hong Kong SAR, the most commonly
cited court case is the record-breaking series
of hearings involving the families and the
renowned multi-millionaire estate of Nina
Kung.12 Additionally, judges and lawyers in
court have been referring to ‘Assessment of
Mental Capacity: A Practical Guide for
Doctors and Lawyers’, published by the
British Medical Association and the Law
Society, as well as the relevant paragraphs in
legal textbooks.13 In short, the legal test for
testamentary capacity in Hong Kong SAR is
based on common law and the Banks v
Goodfellow14 case with reference to the total-
ity of evidence such as medical evidence
(which will be elaborated on in the literature
update). The learned judges have concluded
the following:

‘In assessing testamentary capacity, the
Court will consider the rationality, but not
morality, of a testator’s disposition under
the will as a relevant factor. …
Rationality must be evaluated together
with all the available evidence, factual
and medical’.15

Dilemmas in Chinese families

It has been suggested that myriad individual,
familial, cultural and socioeconomic factors
increase the risk of probate litigation in Hong
Kong SAR.16 The local population’s life
expectancy has become the longest in the
world.17 The proportion of older adults aged
65 years or older of the total population is pre-
dicted to rise from 16.6% in 2016 to 31.1% by
2036, and more than 90% of the Hong Kong
SAR population is Chinese.18 The wealth and
property of baby boomers and the subsequent
cohorts of older adults in China are substan-
tial. For example, the house of an older adult
is said to be a ‘house of gold’ in the ever-

rising property market, and Chinese older
adults tend to depend on their children for
financial decisions under a filial culture.19

Historical reasons have also played a role.
There were several waves of Chinese migra-
tion from mainland China to Hong Kong
related to the Sino-Japanese war and civil war
in mainland in the first half of the nineteenth
century. Hong Kong as a British colony at
that time, the border was highly restricted and
people in Hong Kong had limited communi-
cation with their relatives in mainland China
until the border was opened in the late nine-
teenth century. The self-made testator was
married through traditional rites in mainland
China before the border was closed and
‘remarried’ under the law after he came to
Hong Kong. Both marriages are recognised
by the probate court in Hong Kong SAR. The
testator’s spouses, children and grandchildren
may end up challenging the unfavourable
wills.20 A common finding in court hearings
is that older adults (and their relatives) often
lack basic knowledge and underestimate the
risk of disputes in will-making. One of the
children may accompany the older adult to
sign a prepared will with or without legal
assistance.21 The long-term conflicts among
the testator’s families become heightened and
unearthed, and legal and medical professio-
nals are often called to testify during lengthy
probate hearings.22

Honourable Judge Poon, Judge of the
Court of First Instance, in Chiu Man Fu and
others v Chiu Chung Kwan Ying, 2012,
remarked on the dilemmas, sufferings and
damage to the families in probate disputes in
the first paragraph of his judgement:

This is a sad case. This (It) demonstrates
once again that contentious probate
proceedings, where the drama of the
family rifts unfolds with all the ill-feelings,
resentment and animosity between the
protagonists climaxing on public display,
are unavoidably destructive to (of) what is
left of the testator’s family. Win or lose,
the family will most likely be torn further
apart irretrievably.
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Challenges for legal and medical
professionals

The number of legal challenges to the valid-
ity of wills, especially on the grounds of
lack of testamentary capacity, has been
increasing over the last two decades.23

Dementia has become a popular ground for
disputes, partly because of its high preva-
lence rate of up to 10% in local older adults
aged 70 years or over.24 It is apparent that
the evolution of medical science in under-
standing mental capacities, the high preva-
lence of dementia and recognition of Article
12 of the CRPD give room for probate dis-
putes as the legal right of older adults with
cognitive impairment is respected, and the
older adults, their relatives and even some
local professionals may regard dementia as
part of normal ageing.25

Due to different backgrounds, training, ter-
minology and practice between legal and med-
ical practitioners, local professionals who
‘speak different languages’ and sometimes
lack mutual communication face unprece-
dented challenges when they come together in
handling this multidimensional and interlock-
ing financial issue of will-making for older
adults.26 In clinical practice, it is not uncom-
mon for older adults or their children, who
know little about will-making, to be instructed
by the staff of a legal firm to obtain a ‘medical
certificate’ before making the first appoint-
ment with their lawyer. Additionally, people
with conflicts of interest regarding wills tend
to provide limited information and cherry-pick
professionals when the wills are being exe-
cuted.27 Learned judges in the High Court of
Hong Kong have made several recommenda-
tions, including that

‘the local law schools and the Law
Society [should] pay particular attention
to their practice and procedure courses on
the solicitor’s role in the preparation and
execution of a will’

for older adults.28

Role of legal professionals

Internationally, it is the lawyer representing an
older adult who decides whether the client has
the capacity to give instructions, allows dis-
closure of confidential information and exe-
cutes the will under the local jurisdiction.29

Legal professionals have a duty to uphold a
client’s rights, determine legal capacity and
arrange appropriate measures to assist their
older clients with disability

‘to own or inherit property, to control their
own financial affairs, and to have equal
access to bank loans, mortgages, and other
forms of financial credit’

under Article 12(5) of the CRPD.30

This implies that legal professionals act as the
‘gatekeepers’ for older clients who may show
signs of impaired capacity. In the case of doubt
or complexity, clients should be referred
for medical examination and mental cap-
acity assessment.

Good practice for solicitors in Hong
Kong SAR

The Choy Po Chun case31 highlighted good
practice for legal professionals taking instruc-
tions for older adults in will-making. In this
case, the Justice of Appeal stated the following:

The solicitor should not regard the task as
merely a formal act. Although in Hong Kong
instructions to prepare a will may often be
given by the adult children of the testator who
is elderly and not in good health, it behoves
the solicitor who wishes to discharge his duty
properly to meet the testator personally for the
purpose of taking instructions or confirming
the instructions. He should do this well before
the day appointed for the execution of the will
which by then is already prepared on the
instruction given by someone other than
the testator.

The enquiries made by the solicitor at
such an appointment should, subject to the
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circumstances of each case, include the fol-
lowing, namely,

1. the age of the testator,
2. his health condition,
3. whether he has a surviving spouse,
4. the number of children and grand-

children he has,
5. whether there is someone other than

his immediate family member depend-
ent on him for support,

6. the beneficiaries he would like to pro-
vide for in his will,

7. his properties,
8. whether he has made a previous will,
9. whether he understands (that) the

new will will revoke the previous will,
10. whether he understands the difference

between the new and the previous will.

The list is, of course, not exhaustive, and
the extent of the inquiry will depend on the cir-
cumstances of the case.

These procedures and legal requirements
are also relevant to various medical professio-
nals in Hong Kong SAR, including specialists
and general practitioners who are entitled to
carry out testamentary capacity assessments.32

Both legal and medical professionals should
keep up with advances in the field, carry out a
proper examination and record the detailed
findings for potential probate dispute months
or years later.33

Role of medical professionals

Like in other ageing societies, local older
adults who have accumulated wealth also
develop health and family problems during
their lives.34 Medical professionals are increas-
ingly involved in the preparation of wills
because of the so-called Golden Rule formu-
lated by the judge in Kenward v Adams:35

‘in the case of an aged testator or a
testator who has suffered from serious
illness, there is one golden rule which
should always be observed, however
straight-forward matters may appear, and

however difficult or tactless it may be to
suggest that precautions be taken. The
making of a will by such a testator ought
to be witnessed or approved by a medical
practitioner who satisfies himself of
the capacity and understanding of the
testator, and records and preserves his
examinations and findings’.

Notably, while a court will rely on the
quality of medical evidence, a person’s testa-
mentary capacity is ultimately decided by
the court.36

Case example

A young native couple moved to England and
earned their living by running a Chinese take-
away shop. They returned to Hong Kong SAR
permanently after retirement. The couple had
agreed on how to distribute their current and
future properties before returning to Hong
Kong SAR because their land and village
houses had been purchased for redevelopment
by a local property group in Hong Kong SAR.
The wife passed away in 2002, and her will
settled part of their properties, compensated by
the villagers’ property group. The husband
executed an English will in 2002 and 2004, in
which his eldest son was the sole beneficiary.
The husband suffered from terminal cancer
and died at 81 years of age at a general hospital
in late November 2008. The husband executed
a Chinese will at the hospital eight days before
his death. The will was changed from the pre-
vious family agreement and named one of
their grandchildren, who took care of the hus-
band in his last few years of life, as the major
beneficiary.37

Testamentary capacity is presumed

The man’s eldest son challenged the last will,
and a series of probate hearings began, lasting
from mid-2009 until early 2015. The physician
in charge at the general hospital provided med-
ical evidence by stating that the testator was
orientated to time, place and person after a
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routine medical check. After reviewing the
medical records, the physician testified that

‘there was no impairment whatever of the
mind of the deceased’ and certified that
‘the deceased was fully conscious,
mentally sound and stable to arrange and
decide on his financial affairs’.38

Both parties invited a specialist in psych-
iatry to give expert opinions on the testator’s
testamentary capacity during the execution of
his last will in 2008. The judge held that with
the acceptance of the evidence that had
included the expert opinions and referring to
Sutton v Sadler,39 the 2008 will was duly exe-
cuted and rational on its face.

Deathbed will

The eldest son understandably did not accept
the ruling and appealed in 2014 through his
lawyers. The counterargument was related to
traditional Chinese values regarding family
order and male descendants, as well as the fact
that a deathbed will seemed to be operating in
this case. With the expert opinions, the eldest
son’s lawyer also challenged the physician’s
evidence that a ‘task-specific mental capacity
assessment’ had not been performed and did
not fulfil all the requirements of Banks v
Goodfellow.40 The Appeal Court did not
accept counterarguments because the trial
judge had considered the arguments in previ-
ous hearings.41

Case discussion

This example illustrates the typical life history
of self-made Chinese couples. This includes
their cumulative wealth on land properties and
the dilemmas of the family members who hold
traditional Chinese family values – that the
eldest son is the expected next patriarch and
the values discussed above – against the testa-
mentary autonomy and freedom of the testator
despite there being a drastic change in the
beneficiary in the last will. The learned judges
placed more weight on the presumption of

testamentary capacity and upheld the legal
rights and capacity of older adults with disabil-
ities under Article 12 of the CRPD and his rep-
resenting lawyer’s observation and experience
during the execution of the will in the hos-
pital.42 This case also illustrates that the
learned judges in Hong Kong SAR have been
applying not only the legal principle of Banks
v Goodfellow43 to determine testamentary cap-
acity, but also the available totality of the evi-
dence. The need for further training for legal
and medical professionals working in this area
has been emphasised in the court and medical
literature.44

Literature update

Autonomy as a human right

Autonomy is respected at every level in mod-
ern society. For testamentary capacity, the
important principle presented by Lord Chief
Justice Cockburn in Banks v Goodfellow45

was that unless a mental impairment (‘disorder
of mind’) directly affected the testator’s mind
concerning the particular will, it was not rele-
vant to testamentary capacity. It is the nature
and degree of the disordered thoughts
that matter.46

According to General Comment No 1
(2014) on the CRPD,47 legal and mental
capacities are distinct concepts. Legal capacity
is divided into legal standing and legal agen-
cies. Legal standing is the ability to hold rights
and duties, and legal agency is exercising these
rights and duties. Mental capacity refers to the
decision-making ability of a person, which
varies from one person to another and depends
on different factors for a given person. Under
Article 12 of the CRPD, perceived or actual
deficits in mental capacity must not be used as
justification for denying legal capacity. There
is a paradigm shift from substitute decision-
making to supported decision-making in
Article 12 of the CRPD.48

The World Psychiatric Association and
International Psychogeriatric Association
(IPA) stated that older adults with mental
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disabilities should maintain their right to make
decisions and should be supported through
appropriate measures in the decision-making
process.49 Furthermore, the IPA Task Force
on Mental Capacity advocated promoting the
autonomy and freedom of older adults with
cognitive or mental impairment.50 In a recent
provincial population-based survey in South
Korea, the public supported older adults’
autonomy with dementia and preferred med-
ical examination by specialists to safeguard
testamentary capacity before the execution of
a will.51

Functional approach in mental
capacity assessment

In contrast to legal capacity, which is driven
by fact-finding, rationality and emphasis on
understanding the nature and effect of a deci-
sion,52 the contemporary clinical construct of
mental capacity (that is, medical capacity) is
multidimensional and medicolegal.53 The
assessment of mental capacities should not be
confined to a clinical diagnosis but should
be specific to time, situation, and task.54 The
basic principles in all capacity assessments
remain the same: older adults must demon-
strate their cognitive capacity to understand
specific and relevant information. They should
show the ability to appreciate and reason based
on the given information, make the decision
and communicate the decision to the relevant
people. These principles have been upheld by
the Mental Capacity Act 2005 in the United
Kingdom and are adopted by most practi-
tioners in the field.55 Shulman et al. suggested
that the standard of mental capacity should
vary proportionately with the complexity of
the situation and the cognitive level (or emo-
tional stability).56 For example, a man with
mild dementia may be able to provide consent
for simple surgical procedures. However, he
may be incapable of making decisions regard-
ing his health and welfare needs upon hospital
discharge because of the complexity of
the issues.57

Neuropsychiatric disorders

Great progress has been made in the develop-
ment of medicine, particularly neuroscience in
psychiatry, psychology, neurology and the
law, during the twentieth century.58 In addition
to the classic ‘insane delusions’ in Banks v
Goodfellow,59 clinical experiences and studies
have shown that mental disorders with cogni-
tive, mood or psychotic symptoms can impair
mental capacity to different degrees.60

Notably, cognitive deficits can impair a testa-
tor/testatrix’s testamentary capacity, especially
for complex attention, memory, language and
executive function.61 Consequently, the con-
temporary interpretation of delusions can be
applied to mental or cognitive disorders as a
form of neuropsychiatric disorder.

Dementia has become a major public
health problem in ageing societies. Roked and
Patel found that in testators with mild
Alzheimer’s disease, the language function
and Mini-Mental State Examination (MMSE)
score of 20 to 26 predicted positive testament-
ary capacity accurately when compared to tes-
tators with moderate and severe Alzheimer’s
disease.62 However, the MMSE score must be
adjusted according to the educational and cul-
tural backgrounds. Recent studies have shown
that very early stages and certain subtypes of
dementia may impair the testator/testatrix’s
executive functions, impulse control and
rational judgement formation.63 The Montreal
Cognitive Assessment is a better instrument
for testing executive function than the
MMSE.64 Clinical diagnosis and global cogni-
tive tests serve as indicators of specific cap-
acity assessment. Sullivan suggested that
capacity assessment should include a two-
stage process that taps into general cognitive
abilities and specific knowledge or ability,
sometimes divided into decisional and execu-
tional capacity.65

Undue influence

Undue influence is a distinct legal construct
and, although there is no presumption of undue
influence on testamentary dispositions, it has
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become a popular challenge in probate
courts.66 Over the course of the last decade, an
increasing number of articles have reviewed
undue influence and testamentary capacity.67

In most jurisdictions, there must be an element
of coercion, compulsion or restraint to affect
the free/true wish of the testator, who must
have the required testamentary capacity.68

Several risk factors, such as uneven cogni-
tive deficits, dementia, sensory loss, multiple
medical problems, drugs and social isolation,
are common in older adults and may put them
at risk of being influenced.69 Therefore, the
role of medical professionals in identifying
vulnerable older adults is crucial.70 Despite the
practical difficulty, probate courts seem more
likely to accept the presence of undue influ-
ence in cases of drug intoxication and serious

physical or mental disorders which result in
diminished mental capacity and require a
lesser burden of proof when there is an associ-
ation with fraud.71

Risk-based framework for testamentary
capacity assessment

We recommend a risk-based framework for
contemporary testamentary capacity assessment
which follows the principles of CRPD, the
Golden Rule and court recommendations for
legal and medical professionals by division of
labour. The framework is pragmatic in the cur-
rent situation of Hong Kong SAR.72 In line
with the high court’s recommendation, litera-
ture findings and experiences, the following
framework and procedures can be used to

Older adults aged 70
years or older seek legal

assistance for will-
making

Legal professionals 
follow the prac�ce

recommena�on of High
Court AND if in doubt

For mul�ple medical
problems, cogni�ve 

decline and/or family 
problems 

Court appointed 
experts

Refer experienced 
specialists

For rela�vely healthy 
and simple family 

structure

Refer experienced 
family physician or 

general prac��oner

Figure 1. Pathway for legal professionals after taking instructions from older adults to execute a will.
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safeguard older adults’ rights, screen for neuro-
psychiatric disorders and reduce the risk of
financial abuse and potential legal disputes
(Figure 1). The procedures are pragmatic in
relieving the practical difficulties faced by busy
professionals. In short, advancing age, compli-
cated family structure and physically weak or
mentally ill testators raise the risk of disputes.
A relatively young and healthy testator/testatrix
may consult their usual family physician or
general practitioner to assess testamentary cap-
acity.73 On the other hand, the older testator/
testatrix with chronic medical problems, cogni-
tive decline or family disputes should always
require appropriately qualified and experienced
specialists for assessment. The practical guide
for doctors and lawyers is a good reference.74

Medical professionals may rely on a representa-
tive lawyer, who should always check the facts
and provide information on the legal test for
capacity assessment. They should be careful
not to take instructions in the presence of any-
one who may benefit under the will before the
medical examination.75 A neutral interpreter
may be necessary when language or dialect is
a barrier.

We highlight the key elements of the
framework for medical professionals because
the relevant literature is limited.76

What to prepare

Medical professionals should be alert when
there is an informal request to provide a memo
on diagnosis and decisional capacity in an
ordinary consultation. We recommend that the
doctor always ask the patient or their relatives
to make another appointment and obtain for-
mal instructions from the representative law-
yer. Written consent from the testator/testatrix
for the testamentary capacity examination is
highly recommended. The doctor should then
review the medical notes, vital signs, investi-
gation results and current medications of the
testator/testatrix before the examination. The
examination should be conducted in a support-
ive and nonthreatening environment, and the
testator/testatrix should be interviewed alone

to minimise undue influence. The doctor
should provide assistive devices where neces-
sary, such as a sensory aid or pen and paper, to
maximise the testator/testatrix’s potential
because of the principles in Article 12 of the
CRPD and the fact that the presence of sensory
loss, speech impairment or dialect can pro-
foundly affect the perception of men-
tal capacity.77

How to examine

The doctor shall allow social conversation and
open questions to break the ice. With the testa-
tor/testatrix’s clinical history and medications
in mind, clarification with the testator/testatrix
is required for medical problems and treatment
compliance. Doctors need to assess the effects
of acquired neurological injuries such as
stroke, traumatic brain injury, developmental
disorders (such as intellectual disability and
autistic spectrum disorder) and the effects of
drugs and alcohol, which may cause different
degrees of cognitive impairment in the
testator/testatrix. The examination should
include a cognitive screening test for possible
undetected neurodegenerative disorders, such
as early Alzheimer’s disease and vascular cog-
nitive impairment. In case of doubt or inad-
equate information or if the testator/testatrix
becomes tired, a follow-up examination with
collateral information provided by a reliable
informant may be necessary.78

A mental state examination should detect
overt mental disorders, such as mood or psych-
otic disorders. The doctor must then look for
specific components of the principles enunci-
ated in Banks v Goodfellow to establish testa-
mentary capacity.79 The limbs of the Banks v
Goodfellow test are as follows:80

� Capable of understanding the nature
and effect of a will

� Aware of the nature and extent of his/
her estate in general

� Knows the claims of those who might
expect to benefit from the will

Advancement in Testamentary Capacity Assessment 571



(those included in and excluded from
the will).

A common pitfall is when the representing
lawyer does not provide clear instructions,
does not check for any previous wills or does
not provide an outline of the testator/testatrix’s
estate for functional capacity assessment. The
doctor also needs to determine whether the tes-
tator/testatrix has a mental, cognitive or phys-
ical disorder that may affect them in making
testamentary dispositions. An older testator/
testatrix with a severe mental disorder, such as
schizophrenia or bipolar disorder, may exclude
potential beneficiaries under psychotic influ-
ence. It is preferable to write down the reason
(ideally in their own words) why the testator/

testatrix excludes a particular potential benefi-
ciary from the will. The reason need not be
wise, but it must not be affected by mental dis-
orders. Making a referral to an experienced
psychologist for neurocognitive testing can be
an option, and the use of modern technology,
such as voice or video recording, is increas-
ingly common in complicated situations.81 All
information should be kept confidential.

Jacoby and Steer summarise that the pro-
cess of assessment should include the follow-
ing steps:82

What else to look for

The doctor responsible for the testamentary
capacity examination should observe the pro-
fessional code of conduct and always act in
the patient’s best interests. Older patients with
diminished capacity are at a risk of abuse and
financial exploitation. In the private sector,
‘doctor or lawyer shopping’ is not uncom-
mon.83 A high-risk situation for probate dis-
putes is a deathbed will, as illustrated by the
case example and the article reviewed by the
IPA taskforce on mental capacity.84

Hospitalised older adults may develop hypoac-
tive, hyperactive or mixed delirium that tem-
porarily disturbs their complex attention and
cognitive functions and has arguable lucid
intervals.85 We suggest that prior consent and
arrangement with the testator/testatrix, their
lawyer and the hospital are essential; other-
wise, doctors may put themselves at risk of
receiving complaints or being challenged in
subsequent legal disputes.86 The risk-based
framework can raise the quality of testament-
ary capacity assessments, reduce potential
family disputes and expedite probate hearings,
such as in the case example.

Conclusion

The ageing population is rapidly increasing
worldwide. The number of physically frail and
‘mentally incapacitated’ older adults may
increase sharply in the coming decades. Such
individuals are at risk of being financially
abused and unduly influenced during wealth
transfer within disharmonious families.
Professionals working with older adults, espe-
cially those in the medical and legal fields,
should receive timely education and training
for contemporaneous capacity assessment as
required by law and safeguard older adults’
best interests.87 Medical professionals should
consider medical, legal, ethical and family
issues in clinical examinations of older adults
via an evidence-based framework.88 Finally, it
is important to note that testamentary capacity
is a legal test based on Banks v Goodfellow89

1 Get a letter from the lawyer detailing the
legal tests

2 Set aside enough time for the process
3 Assess (in the standard way) whether the

patient has dementia or other
mental disorder

4 Check that the patient understands each of
the Banks v Goodfellow points

5 Record the patient’s answers verbatim
6 Check the facts, such as the extent of the

assets, with the solicitor
7 Ask about and review previous wills
8 Ask why potential beneficiaries are included

or excluded
9 If in doubt about capacity, seek second

opinion from an old age
psychiatrist or other expert
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and ‘whether an individual has or lacks the
capacity to do something is ultimately for a
court to answer’.90
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