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Legal, Social, and Ethical Issues

“The autopsy is uniquely suited to study individual illness,
provided the pathologist is aware of the broad interrela-
tions between physiologic, pathologic and even social

factors.”

DEATH NOTIFICATION

Notifying family of the death of a relative is clearly one of the
more difficult and stressful duties of medical personnel.”
Although the hospital-based pathologist is not likely to be
called on to perform this function, the medical examiner
almost certainly is.” Police or other law enforcement officers
may make the initial notification in cases of suspected homi-
cide. Emergency personnel or physicians may inform relatives
arriving at the scene or hospital. However, in most cases of
sudden or violent death in which death is determined at the
scene and the family is not present, the medical examiner tra-
ditionally notifies the next of kin, although this responsibility
is usually not spelled out legally.’

Death notification initiates bereavement, and the manner in
which notification is performed may worsen or attenuate
grief.*> Death notification should be prompt to avoid having
the family learn of a death from an unofficial, uninformed
source. Unless the distance is prohibitive, notification should
be in person. However, when telephone notification is necessary
and the next of kin is alone or elderly, one must consider arran-
ging support in the person of a friend, relative, or member of
Clergy Chaplain Corps (volunteers recruited from the local
community or municipal law enforcement or fire districts).’
The International Red Cross assists with notification of family
members serving in the armed forces. Contact is made through
local Red Cross duty officers.” In many jurisdictions, local law
enforcement makes death notification on an “as time permits”
basis, which could lead to delayed notification of next of kin.

The individual notifying next of kin should provide an
accurate and informative account of events leading up to
and including the death, as well as any rescue or emergency
efforts. He or she should expect reactions including despair,
disbelief, denial, helplessness, guilt, anger, and acceptance
and must be prepared to provide or arrange for emotional
support. Box 2-1 provides brief guidelines for death notifi-
cation. When the family’s initial needs have been met, any
issues related to a medicolegal autopsy should be discussed.

Milton G. Bohrod!

Because a distraught family may have difficulty remembering
complicated information or may have additional questions,
it is useful to provide a telephone number and a written expla-
nation of procedures related to the body and the family’s
responsibilities.’

AUTOPSY AUTHORIZATION

The laws pertaining to authorization for autopsy vary among
the states. Local jurisdictions may establish policies or proce-
dures for compliance, and it behooves the practicing patholo-
gist to know the relevant statutes in his or her region. In the
United States, statutes pertaining to human remains stem
from Old English common law.® Thus, at death, possession
or custody of the remains passes to a surviving spouse or
legal next of kin. The legal custodian of the deceased has the
duty to arrange proper disposition of the remains. Although
this individual does not have ordinary property rights to
the corpse, he or she may authorize an autopsy; donate tis-
sues, organs, or the entire body for therapeutic or educational
purposes; or, following appropriate legal statutes, have the
remains cremated or embalmed and moved to a final resting
place. The next of kin may place restrictions on the extent
and manner in which an autopsy is performed. Any unautho-
rized dissection may be considered mutilation and is tortious
or even criminal.” Tissue and organ retention is regulated in
the United States under state rather than federal law; other
countries such as Australia and the United Kingdom have
enacted specific legislation with respect to retention of
organs.”

Svendsen and Hill” surveyed autopsy law in a number of
industrialized countries. Although there has been a tendency
for countries to enact laws requiring next-of-kin authorization
for autopsy, there are still a number of nations (Italy, Austria,
and many of the countries of Eastern Europe) that give the
authority to perform postmortem examinations to the medi-
cal or legal community, or both. In some countries (Denmark,
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Box 2-1 Important guidelines for death notification by
medical examiners

1. Notification at the residence of a family member is ideal. If
notification occurs in a public setting, seek a private area.

2. Introduce yourself. Speak slowly and calmly.

3. Briefly describe the events leading to death, but tell the
family that their relative is dead early in the conversation. Fill
in details after this or in response to questions.

4. Use the word “dead” or “died,” not confusing terms such as
“passed on,” “expired,” or “gone.” Refer to the deceased by
name, and do not refer to the “body.”

5. Avoid medical jargon and graphic terms.

6. If you can honestly tell them that the deceased did not suffer,
do so. This may help their grieving process.

7. If this is a medical examiner’s case, advise the family. Explain
issues related to release of the body.

8. Discuss how the deceased’s belongings will be returned to the
family. Explain whether clothing and other belongings may
be retained as evidence.

9. After the family’s immediate needs are met, discuss any
issues related to autopsy. Provide them with written
information detailing their responsibilities and a telephone
number they may call with any questions.

10. Help them call other relatives or friends, and arrange for any
necessary support.

11. Allow them the opportunity to view the deceased, but
prepare them for his or her appearance. Accompany them
initially, but permit them time alone with their relative.

France, Iceland, Norway), objections from members of the
decedent’s family may prevent autopsies authorized by
the medical community.

Not all jurisdictions in the United States specify a strict
order of preference for the person from whom permission
for autopsy should be obtained. However, many establish a
specific priority or rely on the code of common law or the
order specified in the probate code (Box 2-2). Variations,

Box 2-2
autopsy

Example of order of priority for consenting for

1. Consent from the deceased prior to death*

2. An “attorney-in-fact” appointed as a result of the decedent’s
execution of a durable power of attorney for health care and
authorized to consent to an autopsy

3. Spouse (not legally separated or divorced unless he or she

has custody of eldest child who is a minor)

. Adult child age 18 or older

. Adult grandchild

. Parent

. Adult sibling

. Grandparents

9. Adult uncles and aunts

10. Other adult relative

11. Friend accepting responsibility for disposition of the body"

12. Public official acting within his or her legal authority*

NSO VA

*Accepted in some jurisdictions. In some jurisdictions may be nullified by
objection of next of kin after death of the deceased.

tNot accepted in all jurisdictions.

fFor unclaimed bodies.

restrictions, or exceptions may exist. For example, a legally
separated spouse cannot authorize an autopsy unless he or
she has custody of an eldest child who is a minor. Minor
emancipated children have full right with respect to their
deceased spouse or children and, even if not emancipated,
may have custody and the right to authorize autopsy for their
children.

States vary in how they legally define stillbirths.'’ In the
state of California, stillborn fetuses of less than 20 weeks’ ges-
tation do not require authorization for autopsy but rather are
handled according to the rules covering organs and tissues
removed surgically. However, the law does not establish a
standard for determining whether a fetus has advanced to 20
weeks’ gestation. Unless there is an obvious discrepancy, we
rely on the clinician’s assessment of gestational age as deter-
mined by medical history, examination, and testing. In ambig-
uous cases, it is advisable to seek parental consent before the
examination. A parent may object to postmortem examina-
tion of a stillborn fetus of less than 20 weeks’ gestation. Our
approach to such a situation would include counseling the
family about the value of examination. However, the parents
maintain ultimate jurisdiction, and their instructions would
be honored. Stillbirths of 20 weeks’ gestation and beyond
require a standard death certificate and authorization for
autopsy, and the usual laws related to disposition of the body
pertain.

In cases in which the dead are unclaimed and without a
will or other instructions concerning disposition of remains,
designated public officials are usually given jurisdiction. If
the next of kin are not identified following a thorough search
of a length specified by law, the responsible official may
authorize an autopsy at the request of the decedent’s physi-
cian. An individual of legal age who is an acquaintance of
the deceased and is assuming responsibility for burial may
be allowed to authorize autopsy under the laws of some
states."’

The enactment of anatomic gifts acts and related laws pro-
vides a living person with the authority to will his or her body
or its parts for transplantation, anatomic instruction, or
research. Included in the statutes of many states are provisions
for allowing individuals to authorize specific disposition of
their remains, including postmortem examination. However,
in a majority of these states, an individual’s directives regard-
ing autopsy or interment, or both, may be nullified by the
objection of the legal next of kin.'* Before death, the decedent
may indicate objection, and in some jurisdictions this is suffi-
cient to prevent routine postmortem examination."”” Some
statutes include provisions stating that consent from only
one of several persons with custody of the remains is suffi-
cient. In such cases, the wishes of the relative accepting
responsibility for burial are often given preference.'' Because
disposition of a dead body requires timely action, failure of
an individual to assert these rights constitutes a waiver of
the right."* When a party waives these rights, he or she cannot
also allege wrongful autopsy. However, some statutes clearly
indicate that objection by another person with equal right of
custody may preclude an autopsy. Thus, it seems that a
pathologist should seek local legal guidance before proceeding



Legal, Social, and Ethical Issues 17

with a postmortem examination in which he or she is aware of
conflicts among equal next of kin.

Acceptable methods of documenting consent also vary.
Some jurisdictions require an original signed and witnessed
written document, whereas others also accept consent in the
form of a telegram or facsimile transmission. In certain circum-
stances, some states accept witnessed telephone authorization."?
For example, Florida accepts witnessed telephone consent when
written permission would cause undue delay in the examina-
tion. In Indiana, witnessed telephone consent may replace writ-
ten authorization when the legal next of kin is outside the
county where death occurred. In other states (e.g., California),
telephone consents must be recorded on tape or other record-
ing device. However, given the ease and ready availability of
authorization obtained through facsimile when the consent
cannot be obtained in person, our institution accepts authori-
zation only on an approved institutional consent form.

Unlike the consent obtained by a physician before performing
a medical procedure on a living patient, the consent for post-
mortem examination is not usually obtained by the individual
responsible for the autopsy. Why is this so? First, it is the
decedent’s clinician who has the closest rapport with family
members and is best positioned to approach the next of
kin with the sensitivity that the situation requires. Second,
the clinician is probably present at the time of death; she
or he notifies the family of the event and helps the family
begin dealing with the legal responsibilities that accompany
the death of a relative. Finally, except in situations in which
the family actively requests a postmortem examination, the
clinician is usually most persuasive because he or she is inter-
ested in the answers to unresolved clinical questions. Although
all these reasons explain the situation of consent through
proxy, the pathologist is potentially vulnerable to an improp-
erly obtained informed consent. For these reasons, institutions
may elect to require stricter criteria for autopsy consent than
required by state law.

Some institutions have sought to improve the autopsy con-
sent process by establishing offices of decedent affairs composed
of individuals trained to support the family and discuss issues
surrounding death, including not only postmortem examina-
tions but also organ and tissue donations and interment.'>'®
Rarely, pathologists have provided preautopsy consultations to
the next of kin in order to discuss the autopsy procedure,
removal and retention (or return) of organs, and other ques-
tions that family members might have about the examination.'”

Regardless of whether physicians or other health care work-
ers obtain the authorization, the autopsy consent form should
include an adequate description of the procedure and provi-
sions for retention of fluids, tissues, organs, and prosthetic
and implantable devices as deemed necessary by the patholo-
gist for diagnostic, scientific, educational, or therapeutic pur-
poses. The autopsy consent should state and the individual
consenting to autopsy should be informed of the eventual
appropriate disposition of these materials by the pathologist
or hospital. The College of American Pathologists has
provided a sample autopsy consent form (Fig. 2-1)."®

Hospitals serving large numbers of patients who do not
speak English should provide written translations of the

autopsy consent form. We find it helpful to provide these on
the back side of our consent form. In an age of increasingly
powerful methods of genetic analysis, autopsy consent forms
may need modification to ensure that the pathologists, the
guardians of human tissues removed for diagnostic purposes,
maintain strict confidentiality not just for the patient but also
for his or her descendants, who may have inherited similar
genetic risks for disease."”

IDENTIFICATION OF THE DECEASED

Before beginning a legally authorized autopsy, the pathologist
must ensure that the body is correctly identified. Typically,
dead bodies are identified by means of a tag on the great toe
that lists the deceased’s full name and perhaps other informa-
tion. Deceased hospital patients may be identified by bracelets
placed around their wrists or ankles that contain both their
name and a unique hospital identification number. Before
beginning the prosection, it is our practice to have both the
pathologist and the assistant initial the bracelet after matching
it to the appropriate consent form. This also serves to remind
both individuals of any restrictions placed on the examina-
tion. A photocopy of the consent form should be kept in the
pathology department. We keep this permanently as an
attachment to the final report held in our departmental
archives.

MEDICAL EXAMINER/CORONER CASES

By statute, a medical examiner or coroner may perform or
authorize others to perform a postmortem examination with-
out liability if the procedure is performed in good faith, with-
out negligence, and does not wantonly disfigure the body.
Although all states sanction autopsy in suspected criminal
cases, they vary on authorization for other circumstances or
situations. Box 2-3 lists death circumstances that should be
reported to the medical examiner or coroner.*’

It is our hospital’s policy that at the time of a patient’s
death, a member of the team of physicians who cared for
the patient report the case to the medical examiner’s office
or certify that the medical examiner need not be consulted.
Sometimes authorization for autopsy is obtained without
appropriate notification of the legal authorities. In such situa-
tions, the pathologist assumes equal responsibility for prop-
erly notifying the medical examiner. This has particular legal
consequence for the pathologist. A study by Start and collea-
gues®' indicated that clinicians have considerable difficulty
recognizing the full range of cases that require notification
of a medical examiner or coroner. Therefore, at any stage of
an autopsy—review of the medical history, prosection, or
microscopic examination—at which a pathologist recognizes
issues or findings that indicate that the case should be
reported, it is the pathologist’s obligation to notify the medi-
cal examiner or coroner. This applies equally in cases previ-
ously released by the authorities if new discoveries might
place the case within their purview. Finally, notification
should be made immediately at the time of discovery, not
after completion of the dissection or autopsy report. As a
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Consent and Authorization for Autopsy

Service

Attending physician

Date of death Time of death

I, (printed name)

pathologists of (hame of hospital)

, the (relationship to the deceased)
, being entitled by law to control the disposition of the remains, hereby request the

Addressograph

or Patient Name / Hospital Number
The College recommends that each pathology group develop its
own specific consent form tailored to applicable law, institutional
policies, and local practice. This autopsy consent form is offered as
a starting point. Prior to adopting a specific form, the pathology
group should have the form reviewed by an attorney knowledgeable
about applicable law and sensitive to local practice. The group
should also have the form reviewed by appropriate individuals
within any institution in which autopsies will be performed.

of the deceased,

to perform an autopsy on the body of said deceased. | understand

that any diagnostic information gained from the autopsy will become part of the deceased’s medical record and will be subject to

applicable disclosure laws.

Retention of Organs/Tissues:

| authorize the removal, examination, and retention of organs, tissues, prosthetic and implantable devices, and fluids as the
pathologists deem proper for diagnostic, education, quality improvement and research purposes. | further agree to the eventual
disposition of these materials as the pathologists or the hospital determine or as required by law. This consent does not extend to
removal or use of any of these materials for transplantation or similar purposes. | understand that organs and tissues not needed for

diagnostic, education, quality improvement, or research purposes

will be sent to the funeral home or disposed of appropriately.

| understand that | may place limitations on both the extent of the autopsy and on the retention of organs, tissue, and devices.

| understand that any limitations may compromise the diagnostic
education, quality improvement, or research purposes. | have
regarding the scope or purpose of the autopsy.

value of the autopsy and may limit the usefulness of the autopsy for
been given the opportunity to ask any questions that | may have

Limitations: D None. Permission is granted for a complete autopsy, with removal, examination, and retention of material

as the pathologists deem proper for the
material as the pathologists or the hospital

purposes set forth above, and for disposition of such
determine.

D Permission is granted for an autopsy with the following limitations and conditions (specify):

Signature of person authorizing the autopsy

Signature of person obtaining permission

Signature of witness

|:| Permission was obtained by telephone.
The above statements were read by the person obtaining

Date Time

Printed name of person obtaining permission

Printed name of witness

permission to the person granting permission. The person granting

permission was provided the opportunity to ask questions regarding the scope and purpose of the autopsy. The undersigned
listened to the conversation with the permission of the parties and affirms that the person granting permission gave consent to the

autopsy as indicated above.

Signature of Witness

Printed name of Witness

Date Time

INSTRUCTIONS: To be valid, this document 1) must be dated, 2) must be signed by the person obtaining permission, AND 3) must be signed
either by the person granting permission or the witness monitoring the phone call in which permission was given.

Figure 2-1 Consent and authorization form for autopsy.

(From Collins KA, Hutchins GM: Autopsy performance & reporting, ed 2, Northfield, Ill, 2003, College of American Pathologists, p 41. Used with permssion.)

common courtesy, the responsible pathologist should inform
the physician and family of the deceased of any changes in
circumstances.

PUBLIC HEALTH, PUBLIC RECORDS, AND
PATIENTS’ CONFIDENTIALITY

Health care institutions and employees must protect a patient’s
right to privacy and confidentiality unless excepted by law.

Exceptions occur with communicable diseases because the
responsible physician or health care worker has a legal or ethical
obligation to notify public health authorities, warn endangered
third parties such as sexual partners or other close contacts,
advise health personnel involved with the care of the patient,
and alert funeral directors or others who might have contact
with infectious tissues or fluids. In the United States, state laws
stipulate which diseases physicians must report to public health
agencies. Thus, the pathologist has a legal obligation to report
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Box 2-3
examiner

Brief guide to deaths reportable to the medical

Violent deaths by:

Homicide

Suicide

Accident/injury (primarily or only contributory to death, whether
immediate or at a remote time)

Deaths associated with possible public health risks:
Poisoning

Occupational disease

Contagious disease constituting a public health hazard

Physician cannot sign the death certificate because:
No physician in attendance

Not under physician’s care for previous 20 days
Physician in attendance for less than 24 hours
Physician unable to state cause of death

Other:

Under such circumstances as to afford a reasonable ground to
suspect that death was caused by the criminal act of another

Operating room deaths (even if expected)

Postanesthesia death where patient does not fully recover from

anesthesia

Solitary deaths

Patient comatose for entire period of medical evaluation

Death of an unidentified person

Sudden death of an infant

Deaths of prisoners

Deaths of patients in hospitals for mentally or developmentally
disabled

Deaths where questions of civil liability exist

Adapted from Stephens BG, Newman C: Digest of rules and regulations, San
Francisco Medical Examiner, City and County of San Francisco, 2001.

cases when certain infectious diseases come to light at autopsy.
Diseases that are deemed notifiable vary slightly from state to
state. However, state laws are influenced by input from the Cen-
ters for Disease Control and Prevention (CDC), which makes
annual recommendations for the list of nationally notifiable
diseases (Box 2-4).”> Most state public health agencies voluntar-
ily report nationally notifiable diseases to the CDC.

Among patients, physicians, public health officials, and the
courts, acquired immunodeficiency syndrome (AIDS) raises
significant questions and concerns regarding rights to privacy
and confidentiality of patients and patients’ relatives and has
been the subject of specific legislation.”>** These laws vary
widely among states, and the pathologist performing autop-
sies should be familiar with the specific local statutes. In gen-
eral, two documents are of concern for the autopsy
pathologist: the autopsy report and the death certificate.
Autopsy reports prepared in the setting of a hospital practice
are legally protected as part of the confidential medical record.
However, in some states, autopsies reported by a medical
examiner become part of the public record. Likewise, the pub-
lic may gain access to causes of death listed on death certifi-
cates.””> For these reasons, the Council on Ethical and
Judicial Affairs of the American Medical Association recom-
mends that infection with human immunodeficiency virus
or AIDS appear in the autopsy report only when it is relevant

Box 2-4 Infectious diseases designated as notifiable to
the Centers for Disease Control and Prevention during 2008

Acquired immunodeficiency syndrome (AIDS)
Anthrax
Arboviral neuroinvasive and non-neuroinvasive diseases

California serogroup virus disease

Eastern equine encephalitis virus disease

Powassan virus disease

St. Louis encephalitis virus disease

West Nile virus disease

Western equine encephalitis virus disease
Botulism

Botulism, foodborne

Botulism, infant

Botulism, other (wound and unspecified)
Brucellosis
Chancroid
Chlamydia trachomatis (genital infections)
Cholera
Coccidioidomycosis
Cryptosporidiosis
Cyclosporiasis
Diphtheria
Ehrlichiosis/anaplasmosis

Ehrlichiosis chaffeensis

Ehrlichia ewingii

Anaplasma phagocytophilum

Undetermined
Giardiasis
Gonorrhea
Haemophilus influenzae, invasive disease
Hansen disease (leprosy)

Hantavirus pulmonary syndrome
Hemolytic-uremic syndrome, post-diarrheal
Hepatitis, viral, acute

Hepatitis A, acute

Hepatitis B, acute

Hepatitis B virus, perinatal infection

Hepatitis C, acute
Hepatitis, viral, chronic

Chronic hepatitis B

Hepatitis C virus infection (past or present)
HIV infection

HIV infection, adult (>13 years)

HIV infection, pediatric (<13 years)
Influenza-associated pediatric mortality
Legionellosis
Listeriosis
Lyme disease
Malaria
Measles
Meningococcal disease
Mumps
Novel influenza A virus infections
Pertussis
Plague
Poliomyelitis, paralytic
Poliovirus infection, nonparalytic
Psittacosis
Q fever

box continues
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Box 2-4 (continued)

Rabies
Rabies, animal
Rabies, human
Rocky Mountain spotted fever
Rubella
Rubella, congenital syndrome
Salmonellosis
Severe acute respiratory syndrome—associated Coronavirus
(SARS-CoV) disease
Shiga toxin-producing Escherichia coli (STEC)
Shigellosis
Smallpox
Streptococcal disease, invasive, Group A
Streptococcal toxic-shock syndrome
Streptococcus pneumoniae, drug-resistant, invasive disease
Streptococcus pneumoniae, invasive disease non—drug resistant, in
children <5 years of age
Syphilis
Syphilis, primary
Syphilis, secondary
Syphilis, latent
Syphilis, early latent
Syphilis, late latent
Syphilis, latent unknown duration
Neurosyphilis
Syphilis, late, non-neurological
Syphilitic stillbirth
Syphilis, congenital
Tetanus
Toxic shock syndrome (other than streptococcal)
Trichinellosis (trichinosis)
Tuberculosis
Tularemia
Typhoid fever
Vancomycin-intermediate Staphylococcus aureus (VISA)
Vancomycin-resistant Staphylococcus aureus (VRSA)
Varicella (morbidity)
Varicella (deaths only)
Vibriosis
Yellow fever

From Centers for Disease Control and Prevention (CDC): Nationally notifiable
infectious diseases, United States 2008,http://www.cdc.gov/ncphi/disss/nndss/phs/
infdis2008.htm (accessed October 1, 2008).

to the patient’s cause of death.”® Others suggest that govern-
ment offices adopt a two-part death certificate that includes
one part for interment and immediate legal purposes and
another for medical certification.”®*” This would provide
greater privacy to the family of the deceased.

ORGAN AND TISSUE DONATION

In the past, American pathologists donated pituitary glands
removed at autopsy to the National Pituitary Agency, which
extracted human growth hormone for therapeutic use.
Although recombinant DNA technology has rendered such har-
vesting of pituitary glands obsolete, other human organs and
tissues removed after death are used in transplantation and
reconstructive surgery. A procedure separate from the autopsy,
tissue and organ donation does not usually involve the

pathologist other than in a cooperative role. In cases in
which there is consent for both autopsy and organ donation,
procurement of viable organs must take place before any post-
mortem examination. An exception to this occurs in medi-
colegal cases in which the medical examiner or coroner must
determine whether organ donation would interfere with a
forensic examination. The usual regulations for reporting
cases to the medical examiner or coroner are still in effect;
in fact, organ harvesting from a “brain-dead” individual can-
not occur legally without prior consent from the medical
examiner or coroner.

The National Association of Medical Examiners*® has pub-
lished a position paper on medical examiner release of organs
and tissues for transplantation stating that procurement of
organs and/or tissues for transplantation can be accomplished
in virtually all cases. However, supplemental imaging or labo-
ratory tests may be needed to determine injury or disease in
organs prior to harvesting. Davis and Wright*® recommended
that the surgeon harvesting donated organs be required to
provide a detailed note of the surgical dissection for inclusion
in the medical examiner’s record. Findings such as injured
organs or blood within body cavities must be documented
accurately. Surgeons and others procuring organs must agree
to testify at no expense to the taxpayers.”®

A small number of states allow medical examiners to
remove corneas if they are unaware of any objection from
the next of kin; however, they may still be liable if a plaintiff
can show that the pathologist removed the tissue on the basis
of “intentional ignorance” of the family’s wishes.”®

REQUEST FOR HUMAN TISSUE FOR RESEARCH

Requests for human tissue from biomedical scientists reach
pathologists, particularly those affiliated with research institu-
tions. Providing investigators with tissue for research is a
noble endeavor. However, the pathologist must ensure that
appropriate informed consent (usually but not necessarily
part of the autopsy consent) has been received and that inves-
tigators’ research protocols have been granted authorization
from the appropriate regulatory committee (e.g., in the
United States, institutional review boards). Approval safe-
guards the patient’s and family’s privacy and confidentiality.
Some advocates of patients’ privacy believe that patients or
their next of kin must be informed on an ongoing basis
regarding the use of archival tissue to prevent genetic testing
that could have deleterious effects on a patient’s well-being
or ability to obtain employment or insurance.”’ Debates about
genetic or tissue-based research with respect to informed con-
sent and patients’ confidentiality or anonymity are likely to
continue before regulatory agencies attain guidelines that pro-
tect patients yet leave scientists sufficiently unencumbered.”
Pathologists should consult with their institutions review boards
if questions arise.

RELIGIOUS AND CULTURAL ISSUES

A number of states have enacted specific statutes limiting or
even preventing forensic examination in cases in which
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Box 2-5 Procedures that may alleviate the need to
perform a complete autopsy in the presence of religious
objections

1. In-depth investigation of the scene, environment, terminal
circumstances, and social and medical history of the deceased

2. Careful exclusion of criminal act suspicion

3. External examination

4. Radiographs or other imaging studies

5. Toxicology or other analysis performed on blood, urine,
gastric samples, or cerebrospinal fluid obtained
percutaneously

6. Endoscopic examination

7. In situ or minimal procedure examinations

religious beliefs are the basis for a family’s objection to
autopsy.” In such cases, the forensic pathologist should not
proceed until it has been determined that there is a compel-
ling legal reason for autopsy and the nature of the family’s
objection has been clarified.”® Understanding of and sensitiv-
ity to cultural or religious beliefs with respect to the deceased
may aid in reaching an acceptable solution to conflicts. Mittel-
man and colleagues™ provided a number of alternatives to
autopsy in such situations, and Box 2-5 lists these. A brief
summary of attitudes of specific religions or cultural groups
toward the autopsy follows.

Judaism

Interpretations of Jewish religious law as it relates to autopsy
vary from the traditional Orthodox to more liberal points of
view. Discussion centers around two main issues: sanctity of
the human body, which must remain inviolate even after
death, and the prospect that a postmortem examination might
save a life.”>”° The Orthodox view stems primarily from the
18th-century attitude that the benefit of an autopsy must be
readily apparent; that is, the knowledge obtained from an
autopsy must help save another human life in immediate dan-
ger.”’ Its benefit cannot be exclusively experimental or theo-
retical. In the modern world, in which communication in
effect establishes a single great parish and the autopsy has a
greater influence on the treatment of disease, others express
the opinion that postmortem examinations may honor the
dead through service to humanity.’**® Consistent with this
more liberal attitude, a formal agreement between the Chief
Rabbinate of the State of Israel and the Hadassah Hospital
and Medical School in Jerusalem permitted autopsies in cases
required by law, when in the opinion of three physicians the
cause of death cannot otherwise be established; in cases involv-
ing hereditary diseases when necessary to guide medical care
for a family; or when an autopsy may save the lives of others
with a similar disease.’>*° However, more recently enacted
laws have had the effect of limiting the number of autopsies
performed in Israeli hospitals.*'

Christianity
The Roman Catholic faith has no ecclesiastical law forbidding
autopsies, although it does hold that the dignity of the human

body must be recognized even in death.'” During the early
years of Christianity, the general attitude of Catholic church
leaders toward autopsy and dissection was unfavorable; how-
ever, this was based more on aesthetic or humanitarian
grounds than on theological opinion.** The attitude of the
church changed as the physicians of the late Middle Ages
and Renaissance performed dissections. In 1410, Pietro
D’Argelata performed an autopsy on Pope Alexander V after
his sudden death. In the late fifteenth century, Pope Sixtus
IV issued a decree allowing the medical students at Bologna
and Padua to study human remains.*” The acceptance of
autopsies by the church was well established when, in 1556,
the autopsy of Ignatius Loyola revealed stones in the kidneys,
bladder, and gallbladder.43

Recognizing an autopsy as a legitimate method for extend-
ing medical knowledge and thereby improving the health of
the living, the modern Protestant attitude holds that through
an autopsy the deceased still serves God by contributing to the
well-being of others.'?> However, in earlier times, the opinion
of anatomic dissection in Protestant countries was often unfa-
vorable.** For example, in England, from the Middle Ages
until the end of the 19th century when the first English ana-
tomic law was passed, the major source of human bodies for
anatomic study was executed criminals. This tradition pro-
duced an association of postmortem dissection with crime
and contributed to the public’s negative attitude toward
autopsies.'” The limited numbers of bodies available for dis-
section in nations under Protestant rule led to the practice
of grave robbing and clandestine anatomic studies, resulting
in additional adverse public reaction to dissection.”®

The Eastern Orthodox churches (Greek Orthodox Church,
Russian Orthodox Church, and others) do not forbide
autopsy in the belief that it may lead to knowledge for physi-
cians that could help them treat others in the future.*> The
Church of Christ, Scientist (Christian Scientist) forbids
autopsy except in cases of sudden death.*® Jehovah’s Witnesses
forbid autopsy except under specific circumstances.’

Native Americans

Although many Native Americans follow Christian practices,
some maintain traditional tenets. Death rituals and burial
practices vary among tribes. Traditionally, Native Americans
believe in the integrity of the body and consider postmortem
examinations a violation of that integrity.*®

Islam

There has been and continues to be debate among Islamic
scholars regarding topics such as postmortem examination
and organ transplantation.*” Although the issues surrounding
organ donation and transplantation are not settled, both
occur in some Muslim sects.*®*® However, unless required
by law, postmortem examinations are not sanctioned.”®
Similarly, the Islamic beliefs prohibit dissection for medical
teaching or research. Muslim bodies are not embalmed or cre-
mated, and the religion requires that the body be buried
as soon as possible after death. Following death, the head is
turned toward Mecca or to the right, the arms and legs are
straightened, and the mouth and eyes are closed.”
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Preparation of the body includes ritual washing and draping
with a simple white cloth by family or friends of the same sex.

Eastern Religions

Autopsy rates in Eastern countries are generally low, but one
cannot attribute this to religious beliefs. Hinduism, Bud-
dhism, Shintoism, Taoism, Shamanism, and Confucianism
do not prohibit autopsy or other postmortem procedures such
as organ donation.*® Hindus do not approve of autopsies,
but those required by law are accepted.”’ The Buddhist faith
allows autopsies after the soul has made its transition (3 days
after death or sooner if determined by a religious teacher).*’

MORTICIAN AND FUNERAL ISSUES

The funeral director is often faced with responsibilities for
which time may be critical. Thus, he or she is most concerned
with issues (such as autopsies) that delay release of the body
from the hospital and problems related to the state of the
body following death that may make it more difficult to pre-
pare the body for viewing or burial or both. Hence, it is impor-
tant that both pathologist and hospital staff expedite autopsies
and other decedent affairs with concern for subsequent funeral
arrangements.

Following death and unless prohibited by religious faith,
bodies should be placed in the supine position with the head
straight and slightly elevated. The arms may be folded over
the abdomen. If restraints are used, they should be soft and
tied only lightly and above the elbow to ensure that the skin
of the hands or arms does not become deformed. Restraints
of any kind should not be used on decedents under the juris-
diction of the medical examiner or coroner to avoid causing
any misleading external markings. Intravenous and other
medical tubing should generally not be removed; however, it
can be capped or clamped and then clipped close to the
clamp. Excess tubing may be coiled, covered with gauze and
taped (paper tape only) to the skin. Remains are covered with
a clean white sheet and stored in zippered plastic body pouches
that are resistant to leakage. A plastic bag loosely secured over
the head reduces the possibility of problems from purges of
respiratory and gastric contents. Absorbable pads should be
placed wherever there is persistent drainage. An identification
tag should be placed on the body and on the outside of
the bag.

Properly protecting individuals handling decedents is a
legal requirement. Therefore, alert the funeral director to any
biohazard, such as radioactivity or infection, by noting it on
an exterior label. To delay postmortem staining and lividity,
the body should be removed to a refrigerated area as soon as
reasonably possible. Before performing dissections that might
interfere with embalming, the pathologist should alert the
mortuary. In some instances, embalming prior to autopsy
may be appropriate.

OBLIGATIONS OF THE AUTOPSY PATHOLOGIST

The pathologist incurs certain moral responsibilities if the
autopsy is an important element in (1) the welfare of patients,

families, and society; (2) quality control and improvement of
care provided by health care organizations and providers; and
(3) education of tomorrow’s physicians.”®> The pathologist
must always perform autopsies with proper respect for the
dead, the feelings of relatives, and the patient’s physicians.
He or she should evaluate the quality of the autopsy consent
and ensure that it is valid. Permission obtained through
deception or coercion is morally invalid. If the pathologist
suspects such, he or she must ensure that the next of kin
understands and consents knowingly and willingly before the
autopsy is begun. Next, the pathologist has a professional
obligation to perform a competent postmortem examination
and report the autopsy results accurately and promptly.

The pathologist must communicate and consult with clini-
cians to avoid misinterpretations of clinical information and,
ultimately, diagnostic errors.”>* Except under unusual circum-
stances that might prevent the pathologist from performing a
competent examination, the pathologist has an obligation not
only to allow the clinicians responsible for the patient’s care
the opportunity to observe the autopsy but also to encourage
their attendance at the procedure. Therefore, whenever possi-
ble and with consideration of the families’ need for timely
funeral arrangements, the pathologist should accommodate the
schedules of the clinicians. If the clinician’s obligations to other
patients prevent his or her attendance at an autopsy, the pathol-
ogist should communicate the findings by conversation, as
well as by the usual report. The pathologist should be readily
available to present autopsy findings at hospital conferences
or at quality improvement meetings. In complicated cases, the
pathologist also has an obligation to seek consultation from his
or her pathology colleagues or, when necessary, from expert
consultants.”

In the United States, the laws covering confidential post-
mortem medical information vary. Autopsy reports of medical
examiners’ and coroners’ offices are part of the public record
in a number of states. In the hospital setting, the pathologist
must protect the patient’s confidentiality unless withholding
information results in probable harm to others.’® This
includes protecting sensitive information made available elec-
tronically on the Internet.””

Although the autopsy has inherent teaching value for other
health care professionals and students, these individuals are
allowed in the autopsy suite only at the discretion of the
pathologist. The pathologist must provide protective clothing
and so on to any observers because she or he assumes legal lia-
bility for any injury or exposure. Generally, the pathologist
has the right to exclude physicians hired by the next of kin
to view the autopsy except in cases of workers’ compensation
where state statutes allow such representation.'? There is no
place at an autopsy for members of the lay public or curiosity
seekers.

As already discussed, the pathologist has an obligation to
report the autopsy findings to the physician or physicians of
the deceased. The primary obligation to inform the relatives
of the patient lies with the clinician. However, in the event
that the legal next of kin requests (in writing) the autopsy
report, it is our practice to send it along with a letter encour-
aging the family to approach the patient’s physician for
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clarification or counseling. At the time of such a request, we rou-
tinely notify clinicians of the request and our action so that they
may offer their service to the family in answering questions or in
discussing any unresolved issues. Because even in the best of pos-
sible worlds this may not occur, the cover letter from our office
also offers the assistance of the director of the autopsy service
regarding any questions or concerns about the autopsy report.
In our experience, calls from family members occur in four
well-defined settings: (1) when the family has not identified the
primary physician among the many physicians in a complex
medical center; (2) when the physician with the closest relation-
ship to the family and the one they may wish to reach is a member
of the house staff and difficult to reach because he or she may
have rotated to a different hospital or completed his or her train-
ing; (3) when the family has no established relationship with their
relative’s physician; or (4) when the family had reservations about
the patient’s medical care.

When choosing the specialty of pathology, a physician must
accept the obligation to clinicians, families, and society to per-
form autopsies despite potential dangers. However, pathologists
have the right to demand adequate protection from biologic
and physical hazards for themselves and their assistants so
that the examination can be performed safely and efficiently.
Chapter 3 contains a discussion of safe autopsy practice.
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