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Abstract

Surrogacy tourism in Asian countries has surged in recent decades due to affordable
prices and favourable regulations. Although it has recently been banned in many
countries, it is still carried out illegally across borders. With demand for surrogacy
in developed countries increasing and economically vulnerable Asian women lured
by lucrative compensation, there are efforts by guest countries to ease the strict sur-
rogacy regulations in host countries. Despite a shift toward “altruistic surrogacy”,
commercial surrogacy persists. Recent research carried out by international organi-
zations that seek to establish a legal relationship between the commissioning parents
and children in cross-border surrogacy arrangements, under the guise of the “best
interests of the child,” appears to promote a resurgence of overseas commercial sur-
rogacy rather than restrict it. Further commercialization of surrogacy should be pre-
vented by carefully investigating the reality of the surrogacy process.

Keywords Reproductive ethics - Gestational surrogacy - Commercialization - India -
Thailand

Introduction

Gestational surrogacy is an attractive option for those who wish to have children.
If you can access IVF surrogacy without limitation (in combination with access to
healthy sperm and eggs), you can definitely have a baby. Consequently, reproduc-
tive technologies can satisfy a desire that adoption cannot (Choudhury 2016). In
developed countries, surrogacy is increasingly used by wealthy people with liberal
ideas to achieve a desired lifestyle and build intimate relationships. ‘“Procreative
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consciousness” among LGBT individuals has accelerated global demand for surro-
gacy (Berkowitz 2007). The use of surrogacy by individuals from developed coun-
tries has been forced onto emerging Asian countries such as India, Thailand, and
Cambodia and Mexico (Nahavandi 2016; Shetty 2012), making the exploitation
of vulnerable groups a concern (Kirby 2014; Crozier 2014; Orfali and Chiappory
2014). Surrogacy tourism in many of these countries has been shut down in recent
years following scandals that triggered the exclusion of foreign nationals.

Surrogacy practices have become more commercialized in recent years despite
being called “altruistic”. Networks of global surrogacy markets have emerged, and
established surrogacy stakeholders are influencing research and the public policy
decision-making processes. International organizations such as the United Nations
(UN) and the Human Rights Consultative Committee (HRCC) have begun to
address cross-border surrogacy through research projects. Border blockages during
the 2020 COVID-19 pandemic brought a more intense focus to this contested issue
(Fronek and Rotabi 2020).

In this paper, I posit that the commercialization of surrogacy has grown out of the
surrogacy tourism boom in Asia and that its influence has impacted the policies of
developed countries. I conclude that de-facto commercialization should be stopped
by carefully investigating the reality of the surrogacy process.

Types of Surrogacy

According to a survey conducted by Cornell Law School, the International Human
Rights Policy Advocacy Clinic and the National Law University, surrogacy is com-
pletely banned in 50 countries and is legal in 40 countries. There are no regulations
regarding surrogacy in 30 countries, while for 72 countries, there is no information
made available (Kalantry et al. 2017). In 21 countries, surrogacy is partially tolerated.

Surrogacy is generally dichotomized into “commercial” and “altruistic” (or
non-commercial) surrogacy. Altruistic surrogacy is based on a “gift relationship”
motivated by love or altruism in which a woman—often a close friend or relative—
agrees to have a child for an infertile couple. On the other hand, commercial sur-
rogacy is modelled on a business relationship. Both parties are (or are expected to
be) motivated by personal gain to enter into a legally enforceable agreement, which
stipulates that the contract mother is to bear a child for the intending (or “commis-
sioning”) parents in exchange for a fee (van Zyl and Walker 2013).

Altruistic surrogacy is found in the Surrogacy Arrangement Act 1985 in the UK,
which was the first country in the world to regulate surrogacy. Surrogate mothers are
not permitted to receive compensation other than for necessary expenses. Altruistic
surrogacy is typically found in countries that do not allow commercial surrogacy.

Commercial surrogacy is allowed in several states in the USA. The federal gov-
ernment has a liberal attitude toward the reproductive industry and does not legally
regulate it. As a result, surrogacy is viewed as a legal business transaction in several
states, including California.

In general, there are two ways to establish a legal relationship between a com-
missioning parent and a child born through surrogacy. The first way involves the
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surrogate mother being the legal mother in the first instance, with the commission-
ing parent becoming the legal parent after a “parental order” court decision. This
method was first adopted in the UK. Under this framework, the surrogate mother
can change her mind after giving birth and choose not to hand the child over to
the commissioning parent(s) (Olaye-Felix et al. 2022). The second way is for the
individual(s) who requested surrogacy to be legal parent(s). For example, in India,
the commissioning parent’s names are listed on the child’s birth certificate in the
first instance (Indian Council of Medical Research 2005). Surrogate mothers have
no rights to the children and the commissioning parent(s) immediately become the
legal parent(s). Since no court decision was required, foreign commissioning parents
were able to quickly obtain the necessary documents for the child. Countries that
adopt a commercial model often use this method.

Methods

This paper is based on published documents and fieldwork (Fig. 1). The documents
include academic journal articles, legal documents, guidelines, government docu-
ments, and media reports. Fieldwork was conducted on several occasions between
2010 and 2018 in Asian countries including India, Thailand, Vietnam, and Cam-
bodia. This took the form of interviews with local doctors, brokers, policymakers,
surrogate mothers, egg donors, and prospective parents. In this study, field data from
India and Thailand has been analysed and cited. Observation and anecdotal evidence
from other local sites has also been incorporated into the analysis and discussion.
Fieldwork in India was conducted from 2010 to 2018. During this period, the
author visited India eight times and stayed in several regions, including Mumbai,
Delhi, Chennai, Anand, and Ahmedabad. The most recent fieldwork was conducted
in Mumbai in January 2018 and in Delhi in July and October of 2018 and focused on
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people’s views regarding altruistic surrogacy and the Surrogacy (Regulation) Bill.
Views regarding altruistic surrogacy (as proposed in the 2016 Surrogacy (Regula-
tion) Bill) and current surrogacy practices by local practitioners were also explored.
At the time of last visit, the author’s informants included two policymakers, three
non-government organization (NGO) members, one journalist, two doctors, and one
surrogate broker who was formerly a surrogate herself.

Fieldwork in Thailand was conducted from 2010 to 2018. During this period, the
author visited Thailand eight times and stayed in Bangkok on each occasion. The
most recent visit was in January 2018. The fieldwork primarily focused on views
regarding non-commercial surrogacy and the new Protection of Children Born
Through Assisted Reproductive Technologies Act. Current surrogacy practices both
in Thailand and neighbouring countries were also explored. At the time of last visit,
the author’s informants included one lawyer, one researcher, two doctors, two poli-
cymakers, and one surrogate broker who was formerly a surrogate herself.

On-site, face-to-face interviews were supplemented with interviews conducted
over Skype when necessary. Interviews were conducted in English or in the local
language with assistance from interpreters, as applicable. Most interviews were
audio-recorded, and interviews conducted in local languages were transcribed and
subsequently translated for confirmation. Transcripts are cited in this paper to illus-
trate the findings. Citations of interview data are presented without identifying infor-
mation to protect the privacy of participants. Approval for this study was obtained
from the Institutional Review Board, numbers 1136 and 1048 refer.

Surrogacy Tourism in Asia

In vitro fertilization (IVF) has been performed in Asian countries for several decades
since it was first successfully performed in the UK in 1978 (Johnson 2019). In some
Asian countries, third party reproduction derived from IVF—such as egg donation,
surrogacy, and sex selection—has been offered under medical tourism promotion
policies. They became particularly big industries in India and Thailand (Pande 2011;
Whittaker 2016b).

In India, commercial surrogacy has been permitted since 2002. The country’s
affordable surrogacy programmes have attracted clients from all over the world. A
number of scandals emerged while the bill to legalize commercial surrogacy was
under development, resulting in a ban on foreign surrogacy in 2015 (Mahapa-
tra 2008; Desai 2012).

The low cost of surrogacy in India stimulated massive global demand. Thus,
when India began to limit surrogacy tourism in 2012, new markets developed. Thai-
land emerged as the most attractive alternative destination to India. Scandals soon
followed in Thailand in the summer of 2014, and a new Thai law to regulate assisted
reproductive technologies was later enacted in January 2015 (Murdoch 2014; Lloyd
Parry 2014).

The impact of the ban in Thailand spreads to neighbouring countries. In Sep-
tember 2014, an IVF laboratory was established at a clinic in Phnom Penh, Cambo-
dia, and commercial surrogacy was offered in collaboration with a Thai clinic. The
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Cambodian government, however, declared in November 2015 that it regarded com-
mercial surrogacy as human trafficking, and in October 2016, surrogacy was banned
by a decree of the Ministry of Health (Article 12 of “Blood, Ovum, Born Marrow
and Cell Control Ordinance”). While crackdowns continued thereafter (BBC 2017a,
b; Handley 2018), it has been reported that meetings have been held between minis-
tries to legalize altruistic surrogacy for Cambodian locals (DPA 2017; Vida 2018).

After the ban in Cambodia, Thai clinics expanded to Laos and Myanmar, where
government crackdowns followed (BBC 2017a, b; Head 2018). Although surro-
gacy tourism has been banned in many Asian countries, it is still conducted illegally
across borders where economically vulnerable Asian women are used as surrogate
mothers (Condon 2016; Attawet 2022).

In short, since the shutdown of the surrogacy market in India, the demand for
surrogacy services has been met by other markets in countries such as Thailand,
Mexico, Nepal, and Cambodia. The surge in concentration of foreign customers over
such a short period of time resulted in scandals related to exploitation, human traf-
ficking, and child abandonment (Roth 2020; Meyers-Belkin 2020). Consequently,
Thailand implemented its ban in 2014, followed by Nepal in 2015, Mexico in 2016,
and Cambodia in 2016.

Market demands then shifted to Eastern Europe, where surrogacy is legal in Rus-
sia, the Ukraine, and Georgia and is not prohibited in some other Commonwealth of
Independent States (CIS) countries. Due to the border blockade resultant of the 2020
COVID-19 pandemic, it was reported that foreign clients could not enter the region
and that babies were left behind. This triggered more active local anti-surrogacy
movements and calls for measures to exclude foreign nationals or prohibit surrogacy
altogether (Ukrinform 2020). Despite this, new markets for commercial surrogacy
are potentially emerging elsewhere in places where there is no restrictive regulation.

The Reality of Altruistic Surrogacy in Asia: the Cases of India
and Thailand

India

In India, foreign nationals have been banned from engaging in commercial surro-
gacy since 2015. The Surrogacy [Regulation] Bill was proposed in 2016 to ban com-
mercial surrogacy for foreign clients while allowing altruistic surrogacy between
relatives for Indian couples. Under the proposed bill, the commissioning couple
must be Indian and have been legally married for more than 5 years. The surrogate
mother must be a close relative of the infertile couple and can only become a surro-
gate mother on one occasion (Timms 2018a, b).

The bill was criticized by stakeholders for being too restrictive (Photopoulos
2017). For example, Dr. Nayna Patel, head of the Akanksha IVF clinic in Anand,
Gujarat, who is known for running a large surrogacy house, opposed the bill and
gathered surrogate mothers to protest against it (Bedi 2016). It was argued that the
commercial surrogacy ban would deprive working-class women and their families of
substantial income streams (Arvidsoon et al. 2017; Pande 2013). Dr. Patel claimed
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that only 25 out of every 1000 surrogacy cases she handled involved close relatives
as surrogate mothers.

Feminists have also spoken out against the bill, saying that altruistic surrogacy
between relatives reflects a patriarchal kinship model (Amar 2017). Sama Resource
Group for Women and Health, an advocacy organization for women’s health,
describes finding a surrogate mother in a relative as old-fashioned nostalgia. In real-
ity, this practice raises the potential for the coercion of vulnerable women within the
family structure. According to Sama, excessive surrogacy restrictions will inevitably
lead to black markets in Indian society (Nadimpally et al. 2016; Rudrappa 2017;
BMIJ 2019; Trompenaars and Hampden-Turner 1997).

An ex-surrogate who worked for a surrogate and egg donor broker in Mum-
bai explained her stance against altruistic surrogacy, as follows (2016, personal
communication):

Altruistic surrogacy between relatives is difficult in India. Infertile couples
are reluctant to ask their relatives for a surrogate mother because infertility
is embarrassing, and they hate to be known to their privacy. They prefer to
ask a third party who is unknown (that is, they are willing to paying for the
surrogate). For poor women, their normal work can’t make that much money.
Foreign clients are more welcomed because they can pay more than Indians
and she can get extra money. In my opinion, whether commercial or altruistic
is indifferent. It’s almost the same thing, isn’t it? And even if the government
bans it, we can do most of the things with bribes in this society.

One ex-surrogate broker spoke of plans to send her surrogate mothers abroad to
escape domestic regulations. The hypothesis that the tightening of regulations will
lead to the emergence of black markets is therefore becoming a reality (Rudrappa
2016). Once the commercial surrogacy market emerged, the option of regulation and
proper implementation seemed appropriate.

After significant revisions, the 2016 bill was finalized in 2019 and approved
by the parliament in February 2020. While the altruistic surrogacy principle was
retained within the revised Surrogacy (Regulation) Bill 2020, the requirement that
the surrogate mother be a close relative of the infertile couple was removed. Now,
any “willing woman” could become a surrogate mother. With the provision of relat-
edness removed, working-class women are overwhelmingly disadvantaged (Rozée
et al. 2020) and will inevitably become surrogate mothers. Banning commercial
surrogacy for foreign nationals simply shifted the problem of exploiting surrogate
mothers to local populations.

Finally, the Surrogacy (Regulation) Act 2021 came into effect from January
2022. The Act aims to prohibit commercial surrogacy but allows for altruistic sur-
rogacy. In stark contrast to the bill that was approved by parliament in 2020, which
defined that “any willing women” can be a surrogate mother, the Act 2021 reverts
to the earlier proposal that altruistic surrogacy should be conducted between close
relatives and has stipulated it as such. Consequently, access to surrogacy services for
infertile Indian heterosexual couples is limited. We do not yet know how altruistic
surrogacy under the Act 2021 is being conducted in reality in India, and this should
be explored.

@ Springer



Asian Bioethics Review (2022) 14:349-361 355

Thailand

A 2002 guideline issued by the Medical Council of Thailand that banned commer-
cial gamete donation and surrogacy was not binding (Medical Council of Thailand
2002; Virutamasen et al. 2001; Whittaker 2016a). Only after the surrogacy scandals
of 2014 did the Protection of Children Born Through Assisted Reproductive Tech-
nologies Act (B.E. 2558) come into effect in 2015, limiting the practice to non-com-
mercial surrogacy between relatives. Exceptions are allowed if a surrogate relative
cannot be secured, when appropriate acquaintances can be used instead of a relative.
The intended parents must be Thai citizens and a heterosexual couple. International
marriage couples with Thai citizen must have been married for more than 3 years
prior to engaging in the practice. Approval from the Ministry of Health Committee
must be obtained in advance. The commissioning couple is immediately recognized
as the legal parents of the child.

As of January 2018, roughly 100 surrogacy cases had been already conducted.
The review committee for surrogacy applications consists of 17 members, including
obstetricians and gynaecologists, paediatricians, and child welfare specialists (Stasi
2016, 2017). Since the committee was established in 2015, 76 cases have been sub-
mitted for review and 72 have been approved. As at January 2018, 140 cases had
been approved. Of these, roughly one-third of surrogate mothers were close rela-
tives of the intending parents, one-third were distant relatives, and one-third were
non-relatives. According to a government informant, no major problems have been
reported (Hibino 2020).

A Thai doctor involved in reproductive medicine evaluated the law in the follow-
ing way (personal communication, 2018):

Foreigners can no longer request surrogacy in Thailand. However, if you are
a Thai citizen, you can. And the conditions are not so strict. If you can’t find
a surrogate mother from your relatives, friends or any acquaintances are also
acceptable. The principle of payment to the surrogate mother will be discussed
by the Medical Council of Thailand, but the specific amount has not yet been
announced. In my opinion, the surrogate mother will be pregnant for as long
as nine months, so some compensation should be granted. With this law, Thai
couples can now legally request surrogacy in the country and no longer have to
go abroad.

Since the surrogate mother need not be a relative and remuneration has not yet
been determined, it is easy to find a surrogate mother. While custody is granted to
the intended parents, the child’s right to know their birth mother has not yet been
established. Nonetheless, considering that the term ‘“protection of children” is
included in the title of the law itself, this sends the message that it is in the child’s
best interest to be raised under the custody of the intended parents rather than the
surrogate mother.

The view that surrogacy between relatives is altruistic surrogacy is held by
Vietnam (Hibino 2015), Cambodia, Nepal, India, and Thailand. In the case of
Thailand, the law is flexible and doctors have a great deal of discretion, which
raises concerns that the intent of the law may be applied arbitrarily (Hongladarom
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2018). As a result of this flexibility, there is concern that the law could lead to de
facto commercial surrogacy (Techagaisiyavanit 2016). While commercial surro-
gacy still takes place underground in Thailand and in neighbouring countries, no
protection is offered for surrogates (Attawet et al. 2021).

The Case of the UK as a Host Country

Although altruistic surrogacy is permitted domestically in the UK, the number of
British clients seeking surrogacy overseas has been increasing (Jadva et al. 2021).
For those who considered it, the reasons behind not engaging in surrogacy in the
UK include a perceived lack of legal framework, limited access to potential surro-
gates, and preferring to have access to a professional agency to manage the surro-
gacy process. The official number of overseas surrogacy cases slightly exceeded
domestic ones, with children born overseas in 51% of cases (162) and children
born in the UK in 43% of cases (136) (Jadva et al. 2021).

A significant turning point in British policy toward cross-border surrogacy
came in 2014. Under the guise of “the best interests of the child,” a parental order
was issued for a couple who requested commercial surrogacy in India. Since then,
parental orders have been granted for British intended parents who request com-
mercial surrogacy overseas.

It has been recognized that the UK’s decades-old surrogacy law, enacted in 1986,
is outdated. A report released by a working group requesting a revision of the sur-
rogacy law suggests that the law should be revised as follows: the UK should main-
tain the principle of altruistic surrogacy; the best interests of the child should be
the highest priority; the law should specify how to establish the legal relationship
between intended parents and a child born through surrogacy; the parental order
should be pre-approved and the client should be registered as a parent at the same
time as the birth of the child; and a more detailed definition of compensation for the
surrogate mother should be included (Horsey et al. 2015, 2018).

Based on this recommendation from May 2018, the England and Wales Law
Commission and the Scottish Legal Commission (2019) began a 3-year review of
the amendments to the Surrogacy Agreement Act. The report was published in June
of 2019. The consultation deadline was October 2019, with the revised bill to be
published in 2022.

The report allows commercial surrogacy abroad while maintaining altruistic
surrogacy domestically. Overseas surrogacy might be recommended, which in
most cases means commercial surrogacy. Recently, during the COVID-19 pan-
demic, the UK attempted to make it easier for British intended parents by expedit-
ing passport applications and by providing remote parental order hearings. The
rights of intended parents may also be expanded in the revised bill, such as being
able to gain custody of the child without requiring a parental order. Even though
the UK’s revised surrogacy law advocates for an altruistic surrogacy model, in
reality, it is a commercial model.
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International Organizations

As concerns surrounding surrogacy tourism have grown, international organiza-
tions have begun to conduct their own research. In light of “the best interests of
the child”, the surrogacy project conducted by the Hague Conference on Private
International Law (called the “Parentage/Surrogacy Project”) is ongoing. Experts
in private international law from member countries are attempting to find a uni-
versal way to establish legal parent—child relationships when surrogacy is carried
out internationally. There are criticisms that such research in itself validates the
phenomenon of surrogacy tourism (Hibino et al. 2020).

Lobbying efforts are being carried out within the UN. In a report submitted to
the UN in 2019 based on fieldwork conducted in Cambodia (University of Chicago
Law School—Global Human Rights Clinic 2019), the following recommendations
were made: a permanent ban on surrogacy by the Cambodian government is not
desirable, and altruistic surrogacy should be properly regulated. Even in cases of
illegal surrogacy, it is recommended that the Cambodian government should hand
over the child to the intended foreign parents in line with “the best interests of the
child” (surrogacy is criminalized in Cambodia and several brokers and surrogates
have been arrested, forcing the Cambodian surrogate mothers in these instances to
keep the children to prove that they did not intend to sell them (BBC 2018)). This
has been questioned by human rights groups on the grounds that it could damage
the surrogate mothers’ lives (Blomberg 2019; Goez 2019)).

In effect, these recommendations actively affirm surrogacy tourism and
acknowledge that it will likely result in the commercialization of reproduction
and the exploitation of economically vulnerable women on a global scale.

Conclusion

It is difficult to predict how surrogacy tourism will develop on the international
stage going forward. Currently, there are mixed positions and there is no clear
pathway for an effective policy. Asian countries, such as India and Thailand, that
were once host countries for surrogacy tourism have now refused to allow it, with
altruistic surrogacy (between relatives) paving the way for de-facto commercial
surrogacy. The exploitation of economically vulnerable groups has not been elim-
inated despite the official exclusion of foreign nationals. Considering that com-
mercial surrogacy still occurs illegally in Asian countries, there may be pressure
from guest countries to re-legalize it.

Despite a lack of consensus on surrogacy, there is no doubt that traditional
views of “altruistic” and “commercial” surrogacy are inadequate, that surrogacy
is a lucrative business worldwide, and that surrogacy stakeholders are influenc-
ing research and public policy decision-making. Stakeholders in commercial
surrogacy ought to be carefully excluded from the policymaking process, since
their participation is equivalent to a violation of conflict of interest principles.
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Commercialization has increased in recent years due to networks of cross-border
markets related to medical tourism schemes in emerging countries. International
organizations ought to deal with these issues by publishing guidelines, and these
guidelines should be discussed at a distance from commercial surrogacy stake-
holders. We conclude that further commercialization should be prevented care-
fully by investigating the reality of the surrogacy process.
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