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Abstract: Women with intellectual disabilities (WIDs) are entitled to the rights to marriage and reproduction under Chinese law.
However, Chinese marriage and reproduction regimes have imposed restrictions on their right to marry that limit the exercise of their
reproductive rights. Marrying WIDs has become a popular choice for men in rural areas. Although in China’s Civil Code, the
legislature has repealed the prior requirement of a medical examination for marriage registration, the exercise of rights to marriage and
reproduction by WIDs is still restricted. China has not fully implemented equal rights for persons with disabilities under the United
Nations Convention on the Rights of Persons with Disabilities. China needs to set legal procedural requirements for the exercise of
these rights for different types of WIDs, systematically constructing them at three levels: legal basis, legislative implementation, and
institutional support.
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Introduction
On January 28, 2022, a video caused outrage among Chinese netizens. It showed a woman with intellectual disabilities
(WID), who had given birth to eight children, in chains in a dilapidated house in Feng County, Xuzhou City, Jiangsu
Province. In the dead of winter, she was only wearing a single garment.1,2 Netizens believe that she was subjected to
domestic violence and may have been trafficked.3 The Xuzhou chained woman incident took over almost all the Chinese
social media platforms. On January 30, 2022, the Feng County government claimed that the woman’s husband chained
her because she had an intellectual disability and could hurt someone else.4 However, the official notifications did not
stop the social controversy.5 Chinese social media platforms such as WeChat, Weibo, and Tik Tok are spreading the word
about this appalling event, which has forced the Chinese public to think about the marriage and reproductive rights of
WIDs.

As a signatory nation to the United Nations Convention on the Rights of Persons with Disabilities (CRPD), China
should assume its obligations. Article 12 of the CRPD stipulates that persons with disabilities (PWDs) shall have equal
rights to recognition as persons before the law. Chinese law has generally followed Article 12 of the CRPD regarding the
legal personhood of PWDs. Article 33 of the Constitution of the People’s Republic of China (China’s Constitution)
provides that all citizens are equal before the law. Furthermore, Article 3 of China’s Law on the Protection of Persons
with Disabilities (LPPD) stipulates that disabled persons shall enjoy equal rights with other citizens in political,
economic, cultural, social, family life, and other aspects. Although Article 3 of the LPPD refines the formulation of
Article 33 of China’s Constitution, the LPPD is entirely silent on PWD’s rights to marriage and reproduction. China’s
legal provisions on marriage and childbirth are mainly concentrated in the Marriage and Family Book (MFB) of the Civil
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Code and the Population and Family Planning Law (PFPL). However, the MFB and the PFPL do not provide supported
decision-making for the right to marriage and reproduction for PWDs, nor do they guarantee their legal capacity. Chinese
legislators have neglected the marriage and reproductive rights of PWDs, and the CRPD is not fully reflected in domestic
laws.

Fertility in women is usually unaffected by intellectual disabilities.6 For rural men with poor economic standing in
China, marrying a WID is a popular option.7 This is because WIDs are regarded as a cheap commodity to meet desires
for sex or reproduction. According to a survey, 53.3% of rural residents perceive that people with intellectual disabilities
(PIDs) can marry and bear children, and 73.3% consider this type of marriage acceptable.8 Another survey shows that the
marriage rate for PIDs is only 12.68%. However, the unmarried rate for WIDs is 80%, and the unmarried rate for men
with intellectual disabilities is 96.8%.9 There is a high acceptance of marriage to WIDs. However, the official marriage
rate for these women is very low. Behind this paradox is the existence of a large number of de facto marriage
relationships and illegal childbirths.

A de facto marriage is a marital relationship that exists when a man and a woman subjectively share the purpose of
living together permanently and objectively act as husband and wife without registering for marriage or receiving a
marriage certificate. Prior to February 1, 1994, when China’s Ministry of Civil Affairs (MCA) issued the Regulations on
the Administration of Marriage Registration, the Chinese government recognized de facto marital relationships. Although
Chinese law no longer recognizes these marriages, many couples still live together as husband and wife without
obtaining a marriage certificate. The judicial interpretation issued by the Chinese Supreme People’s Court, the Notice
on the Application of the New Regulation on Marriage Registration, defines such arrangements as illegal cohabitation
relationships. This definition leads to difficulties for WIDs in obtaining legal protection of their rights.

China’s current laws do not specify how WIDs should exercise their rights to marriage and reproduction. The rights
and interests of Chinese WIDs may not be realized or protected, even though these types of marriages are common in
rural communities.10 The marriages of WIDs are usually arranged by their parents. Their marriage partners generally
belong to vulnerable groups, such as older adults, people with physical disabilities, and those with poor economic
standing.11 This implies that WIDs’ families may be struggling and may have limited access to care.6 Compared to
people of sound intellect, WIDs are more vulnerable in aspects of family, marriage, and reproduction.12 The advantage of
choosing these women as marriage partners is their fertility. When their rights to marriage and reproduction are not
recognized by the law, WIDs are highly vulnerable, and some have been subjected to illegal marriage relationships or
childbearing, making their lives more difficult. Although the Chinese legislature has implemented new reforms to the
Civil Code, unreasonable restrictions on the exercise of their right to marriage and reproduction still exist. Therefore, this
survey of the legal hurdles faced by WIDs offers analysis and insight into their situation and hopes to draw national and
international attention to their lack of equal rights in marriage and reproduction.

Classification of People with Intellectual Disabilities in China
According to China’s 6th National Census in 2010, there are 5.68 million PIDs in China.13 We do not accurately know
the current number of PIDs in China because the primary data of the 7th National Census in 2020 did not include the
number of PIDs. However, it is conservatively estimated that there are still millions of PIDs in China, a group we should
not ignore.

In China, intellectual disability means that a person’s intelligence is significantly below the general population, and
the person shows impaired adaptive behavior. As Table 1 shows, China classifies intellectual disabilities into four levels
based on their developmental quotient (DQ), intelligence quotient (IQ), social adaptive behavior (AB), and World Health
Organization Disability Assessment Schedule 2.0 (WHO-DAS II) Score: mild, moderate, severe, and extremely severe.14

In terms of social adaptability, people with extremely severe intellectual disabilities (Level 1) are not able to
communicate with others, take care of themselves, participate in any activities, and have impaired physical mobility.
They require comprehensive support from their environment and are cared for by others throughout their lives.

People with severe intellectual disabilities (Level 2) have poor social skills, difficulty taking care of themselves, and
poor motor development. They require extensive support from their environment and are cared for by others for most of
their lives.
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People with moderate intellectual disabilities (Level 3) can communicate in a simple way, live partially on their own,
perform simple household tasks, and participate in some simple social activities. They need limited support from their
environment and are partially cared for by others.

People with mild intellectual disabilities (Level 4) can live on their own, perform general household chores or work,
have a good understanding of their surroundings, communicate and interact with others, and participate in social
activities in a relatively normal manner. They need intermittent support from their environment and generally live
without needing the care of others.15

Chinese education authorities classify PIDs into three categories based on their educational possibilities: those that are
educatable, those that are trainable, and those that require guardianship.

With proper education, educatable PIDs can learn basic skills. Trainable PIDs can learn simple habits and perform basic
mechanical tasks with proper guidance. PIDs who need guardianship have difficulty acquiring any ability to care for themselves
and require lifelong care from others.9 Educational possibilities are correlated with intelligence levels in general. PIDs who need
guardianship are mainly those with severe or extremely severe intellectual disabilities. Those who can be trained primarily have
moderate intellectual disabilities, and those who can be educated mainly have mild intellectual disabilities.

Socioeconomic Status of Women with Intellectual Disabilities in China
Article 23 of the CRPD provides that States Parties shall take effective and appropriate measures to guarantee the rights
to marriage, reproduction, and fertility for PIDs on an equal basis with others. According to the principle of “equality
before the law” in China’s Constitution, WIDs who are Chinese citizens should enjoy the same rights as non-disabled
people, including the right to marriage and reproduction. China has partially translated the relevant provisions of the
CRPD into domestic law (see Table 2).16 However, in practice, WIDs’ rights to marriage and reproduction are subject to
various restrictions.

Table 1 The Practical Assessment Criteria for Persons with Disabilities in China Classifies Them into
the Following Levels

Classification DQ: 0–6
Years Old

IQ: Seven Years
Old and Above

AB WHO-DAS II Score: 18
Years Old and Above

Level 1 ≦ 25 < 20 Extremely Severe ≧ 116

Level 2 26–39 20–34 Severe 106–115

Level 3 40–54 35–49 Moderate 96–105

Level 4 55–75 50–69 Mild 52–95

Table 2 Legal Foundations for Women with Intellectual Disabilities to Enjoy Marriage and Reproductive Rights in China

Laws Provisions Articles

Constitution of the People’s Republic of

China

The state and society help arrange the work, life, and education of the

blind, deaf, dumb, and other citizens with disabilities.

Article 45 (3)

The state protects marriage, family, motherhood, and childhood. Article 49 (1)

Population and Family Planning Law of the
People’s Republic of China (2021

Amendment)

Citizens have the right to reproduction and the obligation to practice
family planning by the law, and both spouses have a joint responsibility in

practicing family planning.

Article 17

Civil Code of the People’s Republic of China The state protects marriage and family. The legitimate rights and interests

of women, minors, the elderly, and the disabled are protected.

Article 1141 (1) (3)

Law on the Protection of Persons with

Disabilities

PIDs have equal rights to other citizens regarding family life. The law

protects the civil rights and human dignity of PIDs.

Article 3
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Economic Hardship in the Family
Although WIDs enjoy the right to marriage and reproduction from an ethical and legal perspective, family hardship
makes their situation challenging in practice. According to the Research Report on the Status Quo and Demands of
Protection for People with Intellectual Disabilities in China (Research Report), 83.93% of families with children with
intellectual disabilities consider their children to be lacking adequate care and social support.17 The Research Report also
finds that 84.68% of PIDs do not receive medical treatment, and more than 99% of their parents acknowledge that they
have mental stress concerning caregiving for their children. Only 28% of these children have self-care abilities,
indicating that the majority require constant care. Because of this, 52.6% of parents state that they are unable to work.
In terms of rehabilitation costs, more than half of these parents report that monthly rehabilitation treatment costs account
for more than 50% of the family’s income, and 24.39% of these reported costs exceed the total family income. The
Research Report argues that a lack of social support is the core factor causing persistent hardship for families of children
with intellectual disabilities. Although the economic challenges are not explicitly related to WIDs to exercise the right to
marry or the right to procreate, they are an indirect implication that these women are likely to face financial difficulties
when they try to marry.

Most WIDs in China are entitled to social insurance. However, their parents indicate that social insurance does not
sufficiently cover rehabilitation costs.17 WIDs also face potential discrimination when purchasing commercial insurance.
They have lower purchasing power and higher claim risk. As a result, insurance companies, in general, are reluctant to
allow WIDs to purchase commercial insurance. Even if a few commercial insurance policies are available to WIDs, these
policies often require WIDs to pay increased costs or include liability exclusion clauses in the contract. Because of this
limited social and commercial insurance coverage, the parents of WIDs may force them to participate in arranged or
mercenary marriages to provide them with a new caregiver, thereby undermining WIDs’ right to marry.

Insufficient Social Support
WIDs need social support to realize their own development.18 Chinese social support for WIDs is insufficient, despite
some psychological and physiological forms of public assistance.19 As Figure 1 shows, many state authorities and social
organizations aim to protect the marriage and reproductive rights of WIDs in China. These currently include at least eight
specific institutions, large specific state agencies, and social organizations dedicated to protecting WIDs’ marriage and
reproductive rights. However, WIDs have lower self-defense abilities and awareness, making them easy targets for rape
or illegal marriage. The concerned state authorities and social organizations usually fail to prevent such abuse and can
only try to remedy it afterward.

On October 26, 2019, the Si County police department reported that a 15-year-old girl with an intellectual disability
was sexually assaulted by multiple men who were her neighbors.20 The victim, Chen, had been abandoned by her birth
mother because she was born with an intellectual disability. Her adoptive father did not take proper daily care of her,
leading to this tragedy. The police hoped that a social services agency would take the girl in, but they did not receive a
timely response, and the girl had to stay overnight at the police station. On the grounds of Chen’s mental incompetence,
the police sent her to the Children’s Welfare Office of Si County, a branch of the Social Welfare Office led by the local
Civil Affairs Bureau (CAB), indicating that Chen became an orphan again. On November 29, 2019, a 12-year-old girl
with an intellectual disability in Mao Ming City in Guangdong Province was reported to have been sexually assaulted by
multiple people and became pregnant twice within a year, a case similar to Chen’s case.21,22 In both cases, the local
welfare office passively waited for instructions from the local government instead of actively providing social support for
the girls. Only after tragedy and social outcry do public authorities take action to protect fundamental human rights, such
as the sexual and reproductive rights of WIDs.

In the Xuzhou chained woman incident, the husband, Mouming Dong, as the guardian of his intellectually disabled
“wife,” did not protect her fundamental rights. This incident is the first public case of alleged human trafficking since the
Chinese government launched the China Action Plan Against Human Trafficking (2021–2030) on April 9, 2021. As
Table 3 shows, the eight institutions mentioned above did not assist the woman, leading to outrage and questions from the
public. After many Chinese netizens pursued the case, the government of Feng County provided proper medical
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treatment for this woman with diminished intellectual capabilities. Her husband was arrested on suspicion of buying
trafficked women and of illegal detention. However, these temporary protections do little to provide ongoing protection
for other WIDs. Therefore, there should be a comprehensive mechanism for the protection of the marriage and
reproductive rights of WIDs.

Local welfare offices have tended to have a negative attitude toward the rights and interests of WIDs since the Interim
Measures for the Administration of Social Welfare Institutions were abolished by the MCA, the supreme institution of the
CAB, on May 31, 2019.23 No substitute regulations were available for the administration of social welfare institutions.

Civil Affairs 
Bureau

•Protecting women's 
marriage right

Public 
Security 
Bureau

•Protecting women's 
right to personal 
freedom

•Protecting women's 
right to life and health

Health and 
Wellness 

Committee

•Protecting procreation 
rights of women

Communist 
Youth 

League of 
China

•Protecting rights of 
female minors

National 
Supervisory 
Commission 

•Punishing public 
officials who fail to 
protect women's 
rights

Women's 
Federation

•Protecting all the 
rights of women

Federation 
of Persons 

with 
Disabilities

•Protecting rights of 
women with 
disabilities

Grass-roots 
mass self-

governance 
organization

s

•Protecting all the 
rights of women

Figure 1 China’s institutions responsible for protecting the marriage and reproductive rights of WIDs.
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The abolition was part of the “Fan-Guan-Fu” reform, meaning that the administrative authority dwindled, making the
market to forces to play a decisive role in the allocation of resources. The “Fan-Guan-Fu” reform of the traditional
administrative system was first proposed by Chinese Premier Li Keqiang on May 12, 2015. Under this reform, there was
a shift from direct administration to indirect regulation by the Chinese government, and social welfare institutions
became private entities. This reform was intended to promote the effectiveness of social welfare institutions through

Table 3 Official Notification of “Xuzhou Chained Woman Incident”

Order Time Department Contents Questions from Netizens

1 January
28, 2022

Propaganda Department of
the Communist Party of

China (CPC) Feng County

Committee

1. There was no abduction or trafficking.
2. The couple involved is in a legal marriage.

1. No description of the original family
background of the woman.

2. No explanation of why the local regulatory

authorities had not intervened for so long.
3. The couple involved seriously violated the

Family Planning Policy without punishment.

2 January

30, 2022

Joint Investigation Team of

Feng County

1. There was no abduction and trafficking.

2. The person concerned, Moumin Dong,

has repeatedly evaded the management of
family planning in different ways.

3. The staff in charge of the marriage

registration did not strictly verify the
identity information of the woman, who has

intellectual challenges.

4. The staff who neglected their duties and
were found guilty of malfeasance were dealt

with according to the law and regulations.

1. No description of the original family

background of the woman.

2. The conclusion that there is no trafficking
is not credible.

3. Failure to account for the long-term

negligence of the local supervisory
authorities.

3 February

7, 2022

Xuzhou Municipal CPC

Committee and Municipal
Government Joint

Investigation Team

1. The staff who neglected their duties and

were found guilty of malfeasance were
investigated.

2. The woman went missing during travel

from Yunnan Province to Jiangsu more than
20 years ago. She married Dong in Feng

County.

3. The intellectual condition of the woman
tends to be stable, and other health

indicators are as usual.

4. Using DNA identification, eight children
were identified as being born to the woman.

5. The public security authorities have

launched an investigation into whether the
husband involved is suspected of committing

a crime.

1. The original family background of the

woman remains unclear.
2. There must have been an abduction

because the reason for seeing a doctor does

not stand up to scrutiny due to the long
distance from Yunnan Province to Jiangsu

Province.

3. No explanation of why the local regulatory
authorities have not intervened over a long

period.

4 February

10, 2022

Xuzhou Municipal CPC

Committee and Municipal

Government Joint
Investigation Team

1. Compulsory criminal measures taken

against persons suspected of illegal

detention and trafficking in women.
2. Social support provided for the woman.

1. The officials who wrongly registered the

illegal marriage have not been held

accountable.
2. The government has been too slow to

respond and is suspected of shirking its

responsibility.

5 February

17, 2022

Jiangsu Provincial CPC

Committee and Provincial
Government Joint

Investigation Team

Investigation team set up. No answer to the netizens’ questions.
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market competition. However, given the lack of national investments and financial incentives for private organizations,
institutions managed by private organizations are unlikely to protect the rights and interests of WIDs deliberately.

China’s Legal Barriers for Women with Intellectual Disabilities to Exercise
their Rights to Marriage and Reproduction
With the growing awareness of pursuing individual rights in China, the reproductive rights of WIDs, under which they
would have the option to choose to have children, have received considerable attention from academics and society.24

Under Chinese law, WIDs are the subject of stringent birth control because of their mental situation. They have to face
legal and regulatory barriers, even if they have been able to avoid financial struggles. The exercise of reproductive rights
is premised by the need to have a pregnancy permission certificate that is also preconditioned by an individual’s marriage
certificate. There are two main limitations of their reproductive rights: first, marriage registration is subject to a prior
medical examination; second, the detailed requirements of complete willingness to enter into a marriage when WIDs
apply for marriage registration have yet to be specified.

Medical Examination as a Mandatory Requirement Before Marriage Registration
The Chinese legislature had imposed restrictions on the right to marriage to limit the exercise of reproductive rights by
WIDs.24 Personal marriage status is a precondition for the exercise of reproductive rights. Before the implementation of
the Civil Code, because the right to marriage of WIDs was limited by a medical examination, their reproductive rights
could not be exercised. Article 7 (b) of the Marriage Law of the People’s Republic of China, promulgated on September
10, 1980, and amended on April 28, 2001, provides that [marriage] shall be prohibited in any of the following
circumstances: … if either the man or the woman is suffering from any disease that is regarded by medical science as
rendering a person unfit for marriage. Although this provision does not directly limit the exercise of the reproductive
rights of WIDs, it denies them the opportunity to use these rights because they are legally unable to marry. This is a
practical hurdle that WIDs cannot overcome when they attempt to marry and seek to give birth.

There is a report suggesting that the Chinese government requires WIDs to be sterilized before they can exercise their
right to marry.25 However, this is not the case. For example, two girls, Lanlan (13 years old) and Linlin (14 years old), are
abandoned orphans who grew up in an orphanage in Nantong, Jiangsu Province of China. The two girls are severely
intellectually disabled and unable to cope with monthly menstrual cramps. The leadership of the orphanage collectively
decided to have a hospital perform a hysterectomy, calling the procedure an appendectomy. The People’s Procuratorate in
the Nantong Chongchuan District prosecuted the leaders of the orphanage and the doctor who performed the surgery.
After the court hearing, the defendants were found guilty of intentional injury. This shows that in China, it is illegal to
perform sterilization surgery on WIDs.26

Although sterilization of WIDs is illegal, China has restricted the WIDs’ rights to marriage and reproduction through
legal and administrative procedures. WIDs face considerable legal difficulties in exercising their rights to marriage and
reproduction. They may not be physically sterilized, but, in a sense, they are “sterilized” by the law.

Reforms and Deficiencies of the Marriage Law
WIDs are entitled to marry and give birth, fundamental rights in Chinese law. Article 3 of the LPPD provides that PWDs
are entitled to equal rights with other citizens regarding family life. However, the restrictive stipulation provided by
Article 7 (b) of the Marriage Law had limited the exercise of rights to marriage and reproduction by WIDs, causing
widespread criticism.10,27,28 The Marriage Law was invalidated by the Civil Code of January 1, 2021. Although the
Chinese legislature has repealed the article relating to the prior proceedings of medical examination, the exercise of rights
to marriage and reproduction by WIDs is still subject to serious limitations. Article 1046 of the Civil Code sets out that
complete willingness is an essential qualification for entering into marriage. This so-called complete willingness is based
on the ability of each party to express their true intentions. In reality, China’s CAB regards WIDs who are unable to
explicitly express their own desires as persons with incapacitated or limited capacity for civil conduct and prohibits them
from being married.24 This is an unreasonable barrier to WIDs’ right to marriage.
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Marriage has physiological and social aspects. First, marriage of its nature is a legal contract based on sexual maturity
and physiological demands. The legislature has laid down qualifications for marriage that are based on factors such as
age and physiological conditions. With physiological maturity, WIDs need sex and love.29,30 The legislature should
protect these sexual and physiological needs as fundamental rights. Second, marriage is a form of social behavior
involving rights, duties, and accountabilities. Both parties need to have a certain cognition of marriage, meaning that each
person should be able to express their own will. According to Articles 21 and 22 of the Civil Code, WIDs who are unable
to express their own will explicitly should be regarded as persons without, or with limited, capacity for civil conduct and
should be represented by a statutory agent in performing juridical acts. Although marriage to a WID is a popular choice
in China’s rural areas, these women are not qualified to make decisions about marriage because of their lack of full
capacity for civil conduct. In practice, many WIDs are rejected for marriage registration because of their intellectual
disabilities. However, they are welcomed in the rural marriage market. Consequently, their “marriage” is usually based
on illegal or irrational grounds, as in the case of arranged or mercenary marriages. As a result of this situation, there are
many de facto marriage relationships and illegal childbirths, although they are prohibited under China’s Civil Code.

Lack of Supported Decision-Making Mechanisms
Article 12 of the CRPD states that PWDs have the right to recognition on an equal basis before the law. This article
means that WIDs have the right to autonomy through supported decision-making. The state is obliged to provide support
for the exercise of legal capacity by WIDs.31 Supported decision-making can provide access to decision-making
assistance for WIDs to exercise their legal capacity to enter into contracts, marriage, childbirth, and other legal
relationships on an equal basis.

The focus on self-determination for PIDs in the 1970s benefited women with mild or moderate intellectual
disabilities. They are supposed to be able to exercise the rights and responsibilities of marriage through the mechanism
of supported decision-making and with appropriate training.32 However, the opportunity for self-determination has been
restricted for women with severe or extremely severe intellectual disabilities.33 Women with severe or extremely severe
intellectual disabilities lack the fundamental ability to care for themselves and express their own will. They are unlikely
to be able to assume the responsibilities of marriage or consent to be married. They may also be unable to comprehend
sex, marriage, and family or understand how to make their own decisions regarding marriage or childbearing, let alone
protect their fundamental rights.27

Chinese law provides citizens with the right to marriage and reproduction while setting conditions for exercising these
rights. For example, Article 1046 of the Chinese Civil Code states that both parties shall enter into marriage freely and
voluntarily. In practice, it is difficult to prove that a WID is freely and voluntarily willing to marry. Conditions for
exercising the right to marriage create barriers to the exercise of rights by WIDs. It is the responsibility of the WID to
demonstrate that she can participate independently in decision-making and express a clear willingness to marry.
However, in the absence of supported decision-making, WIDs lack sufficient capacity to express their willingness to
marry. This is especially true for women with severe or extremely severe intellectual disabilities. China’s legal system
does not provide the necessary supported decision-making for WIDs, exacerbating the suffering of WIDs caught in
illegal marriages and illegal childbearing. The Chinese legislature should adopt a social inclusion model and make
appropriate adjustments to the law to ensure that social and other supports are in place to allow WIDs to participate in
decision-making either independently or with the help of others.31

Discussion
Enshrining Reproductive Rights in the Chinese Constitutional Text
Article 15 (2) of the CRPD stipulates that:

States Parties shall take all effective legislative, administrative, judicial or other measures to prevent persons with disabilities
from being subjected to torture or cruel, inhuman or degrading treatment or punishment on an equal basis with others.

https://doi.org/10.2147/RMHP.S363584

DovePress

Risk Management and Healthcare Policy 2022:151152

Huang et al Dovepress

Powered by TCPDF (www.tcpdf.org)

https://www.dovepress.com
https://www.dovepress.com


International conventions have strict legal guarantees for the reproductive rights of WIDs. The lack of similar legislation
in China has left the judiciary at a loss in protecting the rights of WIDs to marriage and reproduction. China’s
Constitution is the country’s fundamental law and has the highest legal force. All people of all nationalities, all state
organs and armed forces, all political parties and social organizations, and all enterprises and institutions must take the
Constitution as the fundamental guideline for their activities. It is the duty of all to safeguard the dignity of the
Constitution and ensure its implementation. On March 11, 2018, the first session of the 13th National People’s
Congress (NPC) adopted the Amendment to the Constitution of the People’s Republic of China, changing the “Legal
Committee of the NPC” to the “Constitution and Law Committee of the NPC.” Since then, the role of China’s
Constitution in protecting citizens has become more robust, and some legal documents that violate China’s
Constitution have been declared invalid by the NPC Constitution and Law Committee.

Article 49 (1) of China’s Constitution stipulates only that marriage and motherhood are protected by the state. It does
not specify whether the state protects the right to reproduction. In terms of legal logic, the right to reproduction is a
consequence of the right to marriage. At the same time, however, it requires a constitutional approach to reach such a
conclusion. This reasonable inference has no constitutional validity when this doctrinal interpretation has not yet resulted
in an official document of constitutional interpretation.

Article 49 (2) of China’s Constitution states that both spouses have an obligation to practice family planning. Chinese
citizens’ reproduction is an explicit constitutional obligation, but whether it is a constitutional right still requires official
interpretation. These ambiguous and vague legal provisions make it clear that the reproductive rights of Chinese citizens
are difficult to safeguard effectively. In legislative practice, China’s various locally enacted legal documents on fertility
also revolve mainly around implementing the constitutional obligation of family planning (see Table 4). China now
allows citizens to have three children. However, this provision has a specific orientation to the family planning obligation
rather than to a constitutional stipulation around reproductive rights. In other words, even though WIDs have constitu-
tional protection of their right to marriage, they do not have full constitutional protection of their reproductive rights.

Fertility policies should be based on reproduction as a fundamental right. At present, China has not formulated legal
norms specifically for the reproductive rights of WIDs. There are no laws that protect the eligibility of WIDs as subjects
of reproductive rights. Legislation lags behind practice. China’s Constitution addresses the family planning system but
does not provide for the legal elements of reproductive rights. To improve the effectiveness of the legal regulation of
reproductive rights, China should explicitly incorporate the concept and elements of reproductive rights into the
Constitution. Specifically, Article 42 (2) of China’s Constitution could be amended to read, “Citizens have the right to

Table 4 Overview of Legal Documents Promulgated by Various Localities in China to Implement Family Planning

Laws and Regulations Provisions Articles

Guangdong Population and

Family Planning Regulations

Both spouses have an obligation to practice family planning according to the law, and the

legitimate rights and interests of practicing family planning are protected by law.

Article 4

Hainan Population and Family

Planning Regulations

Family planning is the primary national policy of the country, and both spouses have an

obligation to practice family planning. The state advocates better conditions for childbirth

and reproductive health.

Article 3

Beijing Population and Family

Planning Regulations

Citizens have the right to reproduction and the obligation to practice family planning by

law. Both spouses have joint responsibility in practicing family planning. The legitimate
rights and interests of citizens in practicing family planning are protected by the law.

Article 15

Fujian Population and Family
Planning Regulations

Both spouses have an obligation to practice family planning. The legitimate rights and
interests of citizens in practicing family planning are protected by the law.

Article 2

Shanghai Population and Family
Planning Regulations

Citizens have the right to reproduction and the obligation to practice family planning in
accordance with the law. Both spouses share the responsibility to practice family planning

and should be consulted equally and respect each other when making reproductive

decisions. The legitimate rights and interests of citizens in practicing family planning are
protected by the law.

Article 22
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reproduction and the obligation to carry out family planning under the law.” At the same time, the following should be
added to Article 45 (3): “Persons with disabilities shall enjoy equal rights with other citizens in political, economic,
cultural, social, and family life.”

Improving the Protection of the Rights to Marriage and Reproduction in Sectoral Laws
In China, the family planning system is based on the Constitution. It consists of a combination of laws such as the MFB
in the Civil Code, and the PFPL. The core purpose of the PFPL is to regulate citizens’ reproductive behavior and protect
their reproductive rights. However, the PFPL only provides general and principled provisions on reproductive rights and
does not provide for specific issues such as the guidance, regulation, restriction, and social security of citizens’
reproductive behavior.

The PFPL should be improved in two ways. First, the PFPL should strengthen the protection of reproductive rights in
terms of social welfare. In particular, adequate social support and supported decision-making should be provided for the
reproductive rights of WIDs.34 If circumstances make them unfit for childbearing, the PFPL should support scientific and
reasonable contraceptive and birth control measures rather than prohibiting WIDs from marrying. Second, the PFPL
should explicitly include WIDs as part of the subject of reproductive rights. Third, necessary rights restrictions should be
imposed on WIDs who are not clinically suitable for childbirth. For example, restrictions on the reproductive rights of
WIDs may be justified when the pregnancy seriously endangers the life of the mother and child.35

The provisions of the MFB in the Civil Code are closely related to the right to procreate. The protection of
reproductive rights cannot be achieved without the support of the MFB. The MFB should be harmonized with the
PFPL to include the enjoyment of reproductive rights, the manner in which they can be exercised, and their tort liability.
In China’s existing marriage system, the subject of reproductive rights is limited to rights between married couples,
thereby limiting the scope of the subject of reproductive rights. The MFB should include special reproductive rights, in
particular those of WIDs.

Establishing Strict Operational and Procedural Specifications
Because of the absence of explicit legal provisions, officials in the CAB often directly reject marriage applications from
WIDs, regardless of the level of intellectual disability of the WID. China should fill this type of legislative gap as soon as
possible to effectively protect the rights and interests of WIDs. It seems unreasonable for the CAB to deny a WID the
right to marriage based on her inability to express her self-will clearly, or her inability to assume the responsibilities of a
family.7

First, not all WIDs are unable to express their own will. Level 3 or 4 WIDs can express their will with supported
decision-making. The CAB should carefully discern a WID’s genuine willingness. It should allow her application for
marriage if it can be confirmed that the Level 3 or 4 WID is willing to live with the spouse.

Second, for Level 1 or 2 WIDs, before granting their application for marriage, the CAB should examine the male
spouse’s ability to assume family responsibilities, his willingness to marry the WID, and the willingness of both parents.
The CAB should respect the needs of WIDs to have sex and be loved in the context of safeguarding their legitimate
interests. If the CAB treats all WIDs as civilly incompetent and deprives them of their ability to marry, WIDs will be
unable to establish normal marital and family relationships. The consequence will be an increase in unfortunate incidents
arising from illegal cohabitation.

Third, civil capacity is not the same as marital capacity. Persons with no or limited civil capacity can have marital
capacity under certain circumstances. Civil incapacity does not mean incompetence to marry. However, persons with no
civil capacity may acquire civil capacity by marriage. This is also true for persons with limited civil capacity. Marital
capacity is based primarily on a person’s sexual and reproductive capacity, not on their intellectual level.

Marriage would change the guardianship of a WID. Before marriage, the guardian of a WID is usually her parents or
other relatives. After marriage, her husband becomes her guardian. The guardian of a WID has a close relationship with
her and possesses the most accurate information about her living conditions and her health. However, guardians should
not be the sole decision-makers in matters regarding the significant rights and interests of WIDs. In situations such as
marriage and childbirth, which are of immediate interest, the guardian may have the right to file a petition. Any decision
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on the petition is subject to an examination by a medical institution and a ruling by a judicial body after a case review to
ensure the patient’s best interests and strict procedural safeguards. The medical institution issues a report based on
professional medical opinion and relevant evidence on the WID’s condition. When the report is examined and reviewed
by the court, a final decision is made.

The Chinese legislature should provide WIDs with the support to make their decisions and communicate their
choices. The mechanism of supported decision-making can guarantee equal access to marriage and reproductive rights
for WIDs. Also, legislators should aim to establish a strict operational legal procedure to safeguard the marriage and
childbearing of WIDs. This legal procedure should stipulate the following aspects: the concern of the guardian, the state
department that has the authority to accept the case, the submission and examination of evidence, the determination of
authoritative medical institutions, the making of administrative decisions and judicial rulings, the establishment of review
bodies, and the intervention of public defense lawyers. A strict legal procedure can prevent the abuse of discretionary
power or guardianship.

Conclusion
Article 23 of the CRPD guarantees the equal rights of PWDs in all matters relating to marriage, family, parenthood, and
relationships. However, WIDs in China have not sufficiently enjoyed these equal rights. Their parents are eager to
arrange their marriages in an effort to find new caregivers for them, regardless of the legality of the purpose and
procedure of their marriage. Because WIDs’ rights to marriage and reproduction are neglected by the Chinese legislature,
these arrangements only increase their distress. Although in the MFB of China’s Civil Code, the legislature repealed the
prior requirements of medical examination, WIDs are still regarded as persons with incapacity or limited capacity for
civil conduct. The lack of supported decision-making mechanisms results in WIDs becoming legally incapable of
marriage and reproduction. These legal barriers prevent them from searching for suitable marriage partners. The
Chinese government should attend to social support for WIDs and should re-enact more comprehensive regulations on
the administration of social welfare offices. The Chinese legislature should set out clearly the legal procedures and the
supported decision-making mechanisms for the exercise of WIDs’ rights to marriage and reproduction. Finally, further
research would require collaboration between scientists and legal scholars to construct supported decision-making
mechanisms for WIDs to face many medical and legal challenges.
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