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MEDICAL JURISPRUDENCE.

Dissertation IT.?On Ipnfanticide.

[In continuation from page 361.]

IN order to attain the last ghject ©of medical inquiry in the
ase under consideration,?the knowledge ©f the probable
relation of the pody of the discovered child to the suspected
mother, ?it is in the first instance requisite to form a decision
the child. It will be necessary ©° consider here, the period
which the infant may have ]jved, and that which has passed
since its death. The state of the navel jg in general, the best
mean for determining the former point' The umbilical cord
separates from the pavel, ordinarily, about the fifth day, and is
almost always partially detached on the fourth; the ulcerated
surface is commonly healed by the eighth o ninth day. These

two circumstances, and the degree ©f the process towards
them, will enable us to determine this part of the question with

sufficient precision in the generality of cases. The state of the
lungs, the canalis arteriosusl and umbilical Vessels, will also
furnish additional useful evidence, o= the grounds which have
been designated in several parts of this dissertation. The other

point is often one of great difficulty, = the changes which take
place in the bOdY after death are so Considerably modified by
numerous external circumstances: thyg, putrefaction takes p]_ace
more rapidly in summer than in winter; and during a southern
wind, and in a moist gityation, than when the place is dry and

the wind portherly. It putrefies quickly I stagnant water ex-
posed to the rays of the sun: but’ in a running stream, and in
a cold season, it is often preserved without sensible decompo_
sition for a long time, and is sometimes converted into adipo-

iire. It is also preserved’ apparently fresh, for along periOd in

* marlous or argillaceous S0il; and, as it would gppear from
no. 216. 3L
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some observationsl in cloacas developing an abundance of gagetf*
A bOdy exposed in the open air in a dry and cold winter will
be preserved without much evident decomposition fof many

weeks.  But, though the body may P preserved apparentl
p
fresh for a long time in a dry and cold wind, = shrivelled and

dried state of i, especially of the globe of the eye and the ten-
dons of the muscles, will often Clearly indicatel to an accurate
observer, that it has 1ong been exposed in this way.

The value of the determination of the above patter?+, consists
in the gpplication ©f the evidence in guegtion to the period
which has gpparently elapsed since the delivery of the gugpected
mother.  The medical practitioner i generally required t°
examine the motherl and give his opinion on this pOil’lt, even

thOugh it may Pe known, with moral certainty, from various
circumstances in her conduct.

The more strongly—marked and characteristic signs of recent
delivery at or near the full term of utero_gestation, and before
above three or four days have elapsed since its occurrence, are,
= glight paleness ©of the face; the oy is a little sunken, and
surrounded by = purpligh er dark-brown coloured ring, The
pulse is full and ypdylating; the skin soft, gupple, Trathev
warmer than ordinary, anld covered with a moisture having 2
peculiar and somewhat acid odour. The breasts are tumid, and,
©T pressure, emit a Jactiform fluid ., there is a dark areola round
tlhe nipples. The belly is goft; the skin of the abdomen 1s ]gx,
lies in foldg, and is traversed in various directions with shining
reddish and whitish lines’ and which especially extend from the
groins and the pubis towards the navel. A Iline of a brownish
eolour Commonly extends from the centre of the pubis to the:
navel; and, when the point of the finger is run glong this, = se-
paration of the muscular fibres parallel to the median line is
evident, and which is broadest towards the navel. The uterus
may be felt through the abdominal parietesl VOluminOU.S, firm,
globular, rising very mear a= high a= the umbilicus, contracting
and expanding under the hand, om pressure. 2 discharge ©f
serous fluids mingled with blood, of a peculiar acid odour,
takes place from the vagina, and this fluid often contains small
clotls of blood. T he external genital organs, that is to say, the
labia pudendi and vagina, == tumefied, and dilated throughout
the whole of their extent: the orifice of the uterus is goft,
supple, and considerably dilated. Sometimes the anterior
margin of the perineum is a little torn, or it is lax, and appears
to have suffered considerable distension. Professor Chaussier
states, that no disease or affection besides parturition can pro-
duce the whole series of signs just described. After the fourth,

4



Medical Jurisprudence?On Infanticide. 44ft

?nd of seven or eight days, but few or none 0f them can be
observed. The secretion of milk may continue , but Professor
John Burns (WhO is here quoted as the latest gOOd author on

this subject), says, "oit is possible for this secretion to take

place independently ©f pregnancy."*
I* may happen that the practitioner Will Pe required to form

an analogous judgment from examination of the dead body of
the mother: the jnnearances generally observable on this occa-

sion are thus described by Professor Burns.f

" If the woman dle of hemorrhage, or from any cause destroy_
il’lg her, soon after her delivery, the uterus is found like a large
flattened pOUCh, from nine to twelve inches lOl’lg. The cavity
contains coagula or a bloody fluid, and its surface is covered
by the remains of the decidua. Often the marks of the attach-
ment of the placenta are very ViSible. ThlS part iS of a dark
COlOU.I', so that the uterus is thought to be gangrenous by those
who are not aware of the circumstance. The surface being
cleaned, the sound substance of the womb is seen. The vessels

are extremely large and numerous. The fa]lopian tubes, round
1igaments, and surface of the Ovaria, are so Vascular, that they
have a purple colour. The spot where the ovum escaped, is
more vascular than the rest of the ovarian surface. This state
of the uterine appendages continues until the womb has returned
to its ynimpregnated state.
¢ A Week after dellvery the womb is as 1arge as two fiStS

At the end of a fortnlght it will be found about six inches lOIlg,

generally lylng obllquely to one gide. The inner surface is still
bloody, and covered partlally with a pulpy Substance, like de-
cidua. The muscularity is digtinct, and the orbicular direction

of the fibres round the orifice of the tubes very evident. The
substance is whitish. The intestines h ive not yet assumed the
same oOrder as U.SU.a]., but the distended coecum is often more
prominent than the rest.

" It is 2 month at least before the uterus returns to its natural
State,’ but the os uteri rarely’ if ever, closes to the same degree
as 1in the virgin state."

The consideration of the t described be-

appearances jUS may
come a matter Of serious importance on another occasion,
besides that jyst indicated, == When a woman 1S gygpected ©f
haVlng produced a child which cannot be found; for, though
the coroner cannot take an lnquest in this cage, the affair may
be inquired into py the jystices ©f the peace, 2nd brought into
= court of criminal jydicature.

Prln(:lples of Midwifery, page 451, fourth edition.
t Qp Cll. p. 452.
3L 2
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The medical practitioner has now only to present bis formal
report, containing his conclusions in respect o the stated ob-
jects of this inquiry, in order that his duties may Pe completely
fulfilled on this occasion; and, when he has proceeded in the
manner indicated in this dissertation, he will have arrived so
near to the requisite conclusions, that but little further reflec-
tion will be necessary ° enable him to form his judgment in a
Satisfactory mannexr . The order of his potes, too, 18 that which
is proper for him to adopt in the construction of his report.

After having COl’lCiSGly related the time and the circumstances
under which he was required to visit the body, and the obser-
vations he may have made in conformity to the directions
given on a former gccasion, he will state the results of the se-
veral series of researches described in this digsertation, as far as
the subjects of them have been observed or examined. When
wounds or other oongequences of violence are pregent, he should
describe particularly their characters, and the mode in which
the body has been interested by them ., and this should be done
in the manner of a simple demonstration. His rational infer-
ences should follow the Complete exposition of the evidence
whence they are drawn. His judgments should be advanced
Jll-l’l the most precise and simple manner . He should not enter
1t0 any arguments ©* apologies for his gpiniong; neither
should he attempt to give additional weight to them, by adduc-
j_ng those of any writer on the subject, as the propriety of the
app]_j_catj_on of these to the case 1in question will not be recog-
nized by the court. He is supposed by the Jegal authorities
to be gufficiently acquainted with the physiological laws
which relate to the subject under consideration , and it is his
own interpretation of what he has observed that is here re-
quired.

The foregoing remarks relate expressly to the mode in which
the report should be given ; but, should he be pergonally exa?
mined by the court, and the grounds for his judgments en-
quired into, it will be prydent in him to gupport Pis arguments
respecting certain points by the opinions ©f some other esti-
mable pergong or \vritten authorities. For example, such as
relate to the pOSSibility of the respiration of a child befolre iF is
com letely born . the experiments on which the determination

of the yalye, and the proper gpplication, ©f the pulmonary tests
have been founded , observations on several accidents which

may °<cur during parturition: the general effects of drowning;
and the like. He may also, on this Occasionl adduce his re-
flections and OpiIliOl’lS on such points of the moral qualj_tj_es anc”
conduct of the mother as come EXpI‘ESSly under the cognizance

of the medical practitioner: for instances, ou the possibility of
her being with child without being conscious of the fact . and aa
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her ablllty to afford the necessary succours to the infant after its
birth.

The destruction of the life of a child during the period of its
existence regarded in the foregoing views, 18 not in itself con-
templated distinctly from homicide at 5py other epoch of life
by the laws of England. But some statutes have been enacted,
at different times, respecting the commission of this crime under
certain circumstances; as, where the Subject is born a bastard:

and it would indeed appear that the legislature have not consi-

dered it probaple that such a crime could be pappetrated, at
least hy the mother, in gny Other case than that jyuq mentiorlled;
for it is to that alone all the peculiar provisions o= this subject

expressly relate.
The murder of bastard children by the mother was considered,

as a crime so difficult to be proved a century ©°F two Since,

when physiological knowledge was in a very rude state, that a
special legislative provision was made for its prevention by =
statute pagged in the reign of James the First, (xxi. <. 27.)

which required, that any such mother endeavouring to conceal
the death of the child, should pyove, by one witness at Jeast,

that the child was actually born dead. This severe ]y, which
made the concealment of the death almost conclusive evidence
of the child's heing murdered, was repealed, together with an
Irish act upon the same subject, by a late statute, * which pro-
vides, " that the trials in England and Ireland, respectivelyl of
women charged with the murder of ,,, issue of their podies,
male or female, which, being Porn alive, would Ly law be bas-
tard, shall proceed and be governed by such and the like rules
of evidence, and of presumption, == 2¥< by law used and allowed
to take place in respect £° other trials for myrder, and as if the
said two several acts had never been made." The statute further
provides, that thejyyry if they acquit he prisoner ©f murder, may
find that she was delivered of a bastard child, and endeavoured
to conceal the birth ; whereon the court pay adjudge her to be
committed to prison for any time not exceeding EWO vears.

The actual perpetration of destructive violence is not abso-
lutely necessary in order to constitute this crime, any more
than it is in respect t° homicide under certain other circum-
stances: for, if the mother omit such care and aid as would be
necessary to sustain the life of the infant, o expose the infant,
or place it in such a situation as that death occurs in conse-
quence of such act or of such want of aid and .are, it would be
murder by the common lawl if a jury were satisfied that the
mother Contemplated, or COU.ld not 1in nature and reason but

? %3 Geo. III. c. 53, § 3.
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have contemplated, the consequences which must have resulted
from her act.

By the law of §cotland, the penalty of death is attached to the

crime of infanticidel and in former times this penalty might be

put in force on merely presumptive evidence; for the statute
of 1690 (¢. 2J.) enacts, that " any woman who shall conceal

her being with child during the -whole time of her pregnancy,
and shall not call for, or make use of, help in the time of hirth,
is to be reputed the murderer, 1if the child be found dead or

amissing."

The latest conviction on this statute occurred in the year
177& Since then, until the enactment Of a recent gpe, 1n cases
where the charge had been upon the statute only, and which
have otherwise been favourable to the delinquent, it had been
common for the prosecutor to consent to the delinquentls peti_
tion, praying to be banished forth of Gecotland, or for other
arbitrary punishment. To correct thig, == it was deemed, too

lenient course of practice, and yet avoid recurring to the rigour
of the act of 16y0, it has more lately been thought advisable to

repeal that gtatute, and to substitute in its stead a qualified and
more temperate enactment; under which, if a woman ™ shall
conceal her being with child during the whole period of her
pregnancy, and shall not call for, or make use of, help or assist-
ance in the birth , and if the child shall be found dead or amiss-

ing; the mother, being lawfully convicted thereof, shall be

imprisoned for = period m°t exceeding twe years."*
The fundamental circumstances required by the above statute

for the attachment of the penalty it enacts, are, that the woman
be proved to have been pregnant, and that the child be missing,
or that the dead body of a Chlld be found’ Wthh iS proved to
be her child. 1In the former .zge, the proof of the ,regnancy
can only be by those signs in the state of the woman's person
which show her to have been recently delivered. The statute
has presumed that decisive evidence of pregnancy may in this
way be obtained, else it could not have ordered any thing in
the case of a child that is missing ; and that, where the birth is a
mere ahortion, or where criminal violence has not been in-
flicted on it it will not be concealed. In the case of the body
being found, the above-mentioned evidence 5., be strength-
ened, if the yoman, o= being shown the body, has admitted it
to be that of her child; which confession, ©of itself, has glways
been held sufficient proof of that material fact against her.
David Hume, in his commentaries on this statute, remarksl
that it is Clearl from the expressions and context, that it 1is not
necessary to prove that the child was born at the full time, or

??

* 9 Geo. III. c. 14,
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that it was born living, in order that the penalty of it 5+ be
put in force; because neither of these circumstances can be de-

termined in the case of the child being missing. But, in case
of the child being found, those circumstances become of serious

importance in regard to the new statute, where jmprisonment
1s the Only punishment for the delinquency enacted in the sta-

tute 1in question. The statute rests on presumptive prOOfIOf
guiltiness, on the part of the mother, of the murder of the child

in the case alluded to in it: therefore, if the child be found, and

it appear to have been dead horn, she magy avoid the penalty of

the statute. In a Word, the presumptive proof on which the
statute authorizes conviction, is liable to be outweighed by evK

dence of such things as are naturally exclusive of guilt_
The crime of simple exposure of infant children is punished

by an arbitrary penalty, which does not materially differ from
that attached to it by the English statute law under similar cir-

cumstances: the nature of the delinquency being Contemplated
in the same manner by the 1ega]_ institutes, and similar rules of

moral and presumptive evidence directing the juridical verdict
in both nations.* W. HUTCHiNSOJN.

Sackville-street; May Uty 1820.

# The laws of Scotland respecting Feticide are here introduced, having been
omitted in the dissertation on that subject.

According to the law of Scotland, it is necessary, in order to constitute homicider
that the glaughter ©e ©f a person or existing human creature . therefore, all pro-
curing ©f abortion, or destruction of a fetys, whether quick o= not, 18 excluded;

because, though it be quick, still it 1is only pars viscerum matris, and not a sepa-
rate peing, o= such of which it can with certainty be said whether it would have

become a quick birth or not.* It is however trye, that, o» the 10th November, .
1606, Patrick Deanes had sentence of death for the glaughter of his wife and the
child in her womb. As algo, on the 12th February, 1631, Thomas Davison and
Effie Gibb received the like gentence, for the murder of Elizabeth White,
Davison's yife, " and the bairn in her helly being meax to the full time." Again,
there is the case of Patrick Robertson and Marion Kempt, for notorious adultery
and taking of a "poisonable draught," wherewith she destroyed the child in her
womb. pyt, in all these instances, Hume remarks, ~ another and a capital
crime concurred with the destruction of the ¢hild; and it cannot be known, front
the short arid general expressions of the record, that the latter was found rele-
vant as a murder by itself: neither have I found gpy instance of that description
hi later times." He thinks there may be room for argument against the delin*
quent in the case of a child which is born 3liye, but dies immediately upon the
birth, in consequence Of evil medicines which have previously been administered
to the mother: as Hawkins (i, 51, No. 16.) had suggested respecting the laws of

England at the time he wrote. Byt, he properly adds, " it is difficult to imagine
that in these circumstances a decisive proof shall ever be obtained of the true
cause of the death of the child." He further remarks on this subject,t " If a man

administer a potion to a woman without her knowledge, in order to proenre
abortion ; and if the compogition Pe of that powerful nature, =s probably it will,
to be attended with a plain risk of life to the peygon Who takes jt, especially when
it is taken in this ynguarded manner; and if the woman in congequence die; this
seems to be nothing less than murder: because he shows the same disregard of

? Commentaries on the Laws of Scotland. By David Hume, Esq. Professor of the Law of Sc*t?

lul.il in the University of Edinburgh. Vol* I. p. 274.
t Opera titata, vol. i. . 407.



her life and safety, and exposes her to the same rigk, as by doing outward violence
to her person. & cause of this sort was tried at Aberdeen on the 10th May,
1785; the case of Robert Dalrymple, = flax-dresser, and Robert Joyner, 2
druggist. The fact, as alleged, seems to have been, that these persons, having
each of them a young woman with child to him, they administered some violent
drug te them without their knowledge, (as w=s supposed fOr the pyrpose Of
procuring abortion,) in consequent °f which both ihe women died in the course
of the same night. The libel was ]aid, without zpy, mention of the supposed
purpose of the prescription, as for murder by pOiSOH, with an alternative of cul-
pable homicide. The court found it relevant to infer the pains of law. Joyner
was outlawed; and the libel was found not proven against Dalrymple/

Although the penalty attached to homicide is not found relevant in cases Of
simple feticide, there is a penalty applied o it, and which, it appears from a case
related by Hume, is arbitrary. He says, Libel was found relevant (24th, 25th,
and 28th gyly, 1806,) to infer an arbitrary punishment, in the case of Catharine
Robertson and George Batchelor, for the crime of " wilful causing °r procur-
il’lg 2 pregnant weman to abort, or to part in an untimely manner with the fetyg
or cluiU in her womb." It related, that this object was accomplished by means
of some instrument made use of ypon her body, which brought o» 2 premature
labour, and she was delivered in the fifth or sixth month ofher pregnancy. They

were convicted, and had sentence of transportation £OF seven years.*

* Hume's Supplemental NoUt tohit Comment?rtot on the Law of Scotland respecting Crime*
62. !
P.



