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Human rights and the COVID-19 pandemic: a retrospective

and prospective analysis

Lawrence O Gostin, Eric A Friedman, Sara Hossain, Joia Mukherjee, Saman Zia-Zarifi, Chelsea Clinton, Umunyana Rugege, Paulo Buss,
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When the history of the COVID-19 pandemic is written, the failure of many states to live up to their human rights
obligations should be a central narrative. The pandemic began with Wuhan officials in China suppressing
information, silencing whistleblowers, and violating the freedom of expression and the right to health. Since then,
COVID-19’s effects have been profoundly unequal, both nationally and globally. These inequalities have emphatically
highlighted how far countries are from meeting the supreme human rights command of non-discrimination, from
achieving the highest attainable standard of health that is equally the right of all people everywhere, and from taking
the human rights obligation of international assistance and cooperation seriously. We propose embedding human
rights and equity within a transformed global health architecture as the necessary response to COVID-19’s rights
violations. This means vastly more funding from high-income countries to support low-income and middle-income
countries in rights-based recoveries, plus implementing measures to ensure equitable distribution of COVID-19
medical technologies. We also emphasise structured approaches to funding and equitable distribution going
forward, which includes embedding human rights into a new pandemic treaty. Above all, new legal instruments and
mechanisms, from a right to health treaty to a fund for civil society right to health advocacy, are required so that the
narratives of future health emergencies—and people’s daily lives—are ones of equality and human rights.

Introduction

When the history of the COVID-19 pandemic is written,
the failure of many states to live up to their human rights
obligations should be a central narrative.! From the
pandemic’s beginning, with Wuhan officials in China
concealing early data on the outbreak and information
on human-to-human transmission,” governments have
violated civil and political rights—from suppressing
information and silencing truth-tellers to detaining
critics and using intrusive surveillance to control them.
Authoritarian leaders used the crisis to grab power.

Years of underinvestment in pandemic preparedness
and health systems—often a legacy of structural adjust-
ment, other forms of austerity, and poorly regulated
privatisation—have reduced access to and disrupted
essential health services and caused preventable COVID-19
deaths.”” The pandemic exposed deep structural inequities,
contravening the core human rights principle of non-
discrimination. Impoverished communities have been
most affected. Inadequate social protection has pushed
tens of millions of people into hunger, homelessness, and
poverty, undermining their economic and social rights.
The international response has been underfunded and
poorly coordinated, impeded by nationalist strategies® and
hoarding of essential medical resources.

The UN and non-governmental organisations have
documented human rights violations during the COVID-19
pandemic.”” We do not comprehensively document these
violations. Instead, we look back at the range and global
extent of rights violations that have pervaded the pandemic
response, showing their centrality to the COVID-19 legacy
and grounding the rest of this Health Policy.

We can, however, write a very different story for what
comes next, restoring human dignity and securing
accountability, central to advancing human rights. The

global health crisis we have been facing can be turned
into a historical opportunity to construct an equitable
global health and human rights architecture that
advances health security and justice.

Looking back: human rights violations and
COVID-19—a catastrophic combination

A failure to safeguard the public’s health

Epidemic prevention and response are core elements of
the right to health under the International Covenant on
Economic, Social and Cultural Rights (ICESCR).”
Governments, of course, must act in the face of scientific
uncertainty and balance risk mitigation with economic
harms. The pandemic response itself can increase
poverty, hunger, and homelessness. Yet, ample social
protection programmes can safeguard social and
economic rights.” Whatever policies and programmes
states adopt, they must be based on scientific standards
and use the least restrictive alternatives.”

Many authoritarian regimes and populist leaders,
however, have disregarded science, and have imposed
harsh restrictions on human freedoms (panel 1).

Governments failed to invest in health workers’ rights
to safe working conditions, leaving them to reuse
scarce and inadequate personal protective equipment
(PPE). Massive COVID-19-related contracting corruption
that undermined South Africa’s response included
purchasing substandard PPE.*

A pandemic of inequality

Non-discrimination is core to human rights law, and
requires governments to affirmatively safeguard the
rights of disadvantaged, marginalised, and vulnerable
people.” Yet discrimination has been a hallmark of the
pandemic, with hugely disparate rates of infection,
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Panel 1: A failure to safeguard the public’s health

Leaders in Brazil, Mexico, and the USA opposed risk-mitigation measures such as business
closures and mask or vaccine mandates from early on in the COVID-19 pandemic.*™"
Indian Prime Minister Narendra Modi’s decision to hold mass campaign rallies and permit
a Hindu festival that gathered millions of people contributed to India’s devastating
second wave in early 2021.” Tanzania’s now deceased President John Magufuli claimed
prayer and divine intervention was COVID-19's only cure, urging religious service
attendance.” Leaders in Brazil, the USA, Venezuela, Madagascar, and Mexico City touted
unproven treatments.**?%

Public health officials have not always followed the science. The Public Health Agency of
Sweden chose to allow a large portion of the country’s population to become infected,
aiming to achieve herd immunity through eschewing basic scientific guidance of physical
distancing and mask-wearing. This course was so fundamentally unsuccessful in
protecting people’s health that it was beyond the discretion permissible under the right to
health. By the end of 2020, Sweden’s mortality rate was ten times that of its neighbours,
four-times higher than Denmark’s, and higher than in most European countries.”

hospitalisation, and mortality (panel 2). The inequitable
impacts implicate rights to health, food, education, and an
adequate standard of living, among others, most harming
poorer and more marginalised populations (panel 3), but
also affecting large swathes of populations in countries
with weak social protection systems.

The COVID-19 excuse: abrogating freedoms

Governments exercised vast emergency health powers,
including business closures, cordon sanitaire, and full
lockdowns, which are warranted only if supported by
science, and are necessary, proportionate, and non-
discriminatory. Otherwise, they might violate fundamental
human rights, including to food, health, and education, as

well as civil and political rights such as freedoms of

expression and assembly. Above all, governments must act

within the rule of law, focusing on core values of

transparency and accountability.” Yet, authoritarian leaders
have used the pandemic as an excuse to violate human
rights, including suppressing information, punishing
whistleblowers, arresting and detaining opponents and
citizen journalists, and undermining democratic rights
(panel 4).

Absence of solidarity: international cooperation and
assistance
The International Health Regulations (2005) create
binding obligations that compel states “to collaborate with
each other”,” reinforcing human rights law. The ICESCR
obliges states to engage in “international assistance and
co-operation” to advance economic, social, and cultural
rights,” while the UN Charter commits states “to take
joint and separate action in co-operation with” the UN,
including to advance “universal respect for, and observance
of, human rights”.”

The Access to COVID-19 Tools (ACT) Accelerator—a
global collaboration to accelerate development, production,
and equitable access to COVID-19 tests, treatments, and

vaccines—has been the principal global expression of
solidarity. The ACT Accelerator embodied a global effort to
address perhaps the pandemic’s central moral—and
human rights—concern, would people everywhere be able
to access vital medical technologies equitably? Medical
technologies should be regarded as global public goods,
but many high-income nations hoarded scarce resources.

Failures began early, as countries engaged in a bidding
war for scarce medical resources, including diagnostics,
PPE, and ventilators. Low-income and middle-income
countries (LMICs) had little chance.” A similar dynamic
unfolded with vaccines. By June, 2021, only 1% of people
in low-income countries had received even one vaccine
dose, with less than 0-2% having received two-dose
coverage. In high-income countries, however, 48% had
received their first dose by June, 2021, with 33% having
two-dose coverage.” High-income countries and some
middle-income countries began administering third doses
—and even fourth-shot boosters—while most people in
low-income countries, even health workers, were still not
fully vaccinated.

The COVID-19 Global Vaccine Access Facility
(COVAX), the vaccine arm of the ACT Accelerator, was
an innovative, unprecedented global initiative that has
fallen short. It aimed to cover the most clinically
vulnerable 20% of each participating country in 2021,
including delivering 1-3 billion doses to 92 primarily
low-income and lower-middle-income countries.” By
mid-January, 2022, COVAX had delivered only 1 billion
doses, 85% to those 92 countries.” At this time, most
people in low-income and lower-middle-income
countries were still not fully vaccinated, much less
boosted. By the time COVAX had accumulated enough
doses of vaccines, the demand had fallen and operational
bottlenecks remained.”

There are two features that most impeded COVAX’s
capacity to ensure the right to health for all. First, countries
could participate in COVAX and simultaneously sign
exclusive vaccine purchase agreements,” as many high-
income countries did, undermining the notion of health
as a global common good. Consequently, COVAX could
not access adequate vaccine doses and had reduced
flexibility on which vaccines it could acquire.”® Second,
COVAX funding is voluntary and thus inadequate.

Countries often did not prioritise the most clinically
vulnerable populations. COVAX, however, established a
humanitarian buffer in 2021, setting aside 5% of funding
for populations at high risk who could otherwise not
access vaccines, particularly in conflict settings or areas
controlled by non-state armed groups.” This could
encompass at least a small portion of refugees and
internally displaced people, who often receive low priority
in national vaccination campaigns.™

Intellectual property rights also stand in the way
of equitable distribution of life-saving resources. It
was primarily high-income countries that opposed
South Africa and India’s proposal in October, 2020, that
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Panel 2: A pandemic of inequality

Native American, Black, and Latinx people in the USA died
from COVID-19 at about twice the rate of White Americans
through to mid-2022.%° In the pandemic’s early months,
Somali people in Norway and Sweden had ten times the
COVID-19 prevalence of the national average.” Further, Black
British people and other minority ethnics, who comprise 13%
of the UK's population, comprised a third of COVID-19
patients in critical care units.” Although some disparities in
the UK were reduced during the 2020-21 winter surge, age-
adjusted mortality rates for Pakistani and Bangladeshi British
people were three-to-four times that of White British
people*®

Indigenous populations worldwide have been especially
impacted. COVID-19 prevalence during Brazil’s first wave
was four-times higher for Indigenous populations than
White Brazilian people.** At least early on, Aboriginal and
Torres Strait Islander Australians had among the worst
health outcomes worldwide.*

Migrant workers living in densely crowded quarters have
been at particular risk. 47% of Singapore’s migrant labourers
had been infected with SARS-CoV-2 by the end of 2020, and
Asian migrant workers in Saudi Arabia faced disproportionate
rates of infection during the first months of the pandemic.**
India’s lockdown, announced only hours before it took effect
in March, 2020, left millions of internal migrants without
work in cities, forcing them to travel, often by foot and for
hundreds of miles, to rural home villages.**

Disproportionate impacts of the pandemic have been felt
across populations at the margins of society, including people
who are incarcerated,***” people with disabilities,** people
who are homeless,* and long-term care residents.* The lives
of people with disabilities have been particularly devalued,
with medical decisions sometimes affording their lives less
importance than those of the general population.#

Impacts of COVID-19 disproportionately affect people with
little money due to a plethora of risk factors, including
crowded housing, inability to access clean water and
adequate sanitation, inadequate health care,
disproportionate levels of underlying health conditions
(themselves linked to poverty and marginalisation), and the
need to work outside the home. These factors implicate
human rights, including rights to housing, to clean water and
decent sanitation, and to health. Meanwhile, there are long-
term effects of COVID-19's unequal nature. It is expected that
marginalised populations will disproportionately suffer from
long COVID. Apart from the health implications, the difficulty
or inability to work faced by people with long COVID can have
implications on not only their right to work, but also their
ability to pay for food and other necessities.

the World Trade Organization (WTO) waive certain
provisions of the Agreement on Trade-Related Aspects
of Intellectual Property Rights (TRIPS).” The Biden

Panel 3: Inequities harm rights to health, education, food,
and an adequate standard of living

Two-thirds of countries reported routine childhood and adult
immunisation interruptions during 2020.* Service
disruptions were responsible for an estimated

47000 additional malaria deaths in 2020 compared with
2019, and 100 000 additional tuberculosis deaths.*

121 (93%) of 130 countries reported mental health service
disruptions, as depression and anxiety levels greatly
increased.® By 2022, more than 200 million additional
people faced acute hunger compared with in 2019,* while
COVID-19 forced nearly 80 million people into extreme
poverty.” Government health and social protection
programmes ostensibly purposed to blunt these impacts
have often been discriminatory, such as excluding
undocumented migrants,* not being transparent or
equitable, and favouring the politically connected.®

The rights of children and women have been particularly
burdened, from the right to an education to the right to
effective remedy for human rights violations. Nearly a third
(463 million) of children could not access digital or broadcast
learning during school closures as the pandemic enveloped
the world.** COVID-19 could lead to 10 million additional child
marriages in the 2020s;** gender-based violence and human
trafficking are increasing. Countries closed or restricted access
to sexual and reproductive health services.”*** As courts
moved online, and with women often without access to
technologies needed for remote hearings, women'’s already
restricted access to justice faced new restrictions,
undermining their safety and access to justice.*® In addition,
women generally bear primary or exclusive caregiving
responsibilities,”** undermining their right to work.

administration supported the waiver, but WTO consensus
remained elusive until mid-2022. WTO member states
agreed to a waiver for LMICs for COVID-19 vaccines, both
to use domestically and to export to other LMICs. A
decision on COVID-19 therapies and diagnostics is due
before the end of 2022.

Even beyond intellectual property rights, what LMICs
need is the knowledge and technical expertise to make
their own vaccines. Technology transfer to LMICs would
increase access to affordable technologies and enable
LMICs to scale up production.

The most effective, equitable way to increase vaccine
supplies is through regional hubs empowered to produce
COVID-19 vaccines. That process began in 2021, when
WHO, in collaboration with a South African consortium,
moved to establish a COVID-19 mRNA vaccine technology
transfer hub in South Africa, with five more vaccine
hubs for Africa announced in early 2022."* Meanwhile, as
several antiviral therapies have become available, with
Pfizer’s Paxlovid proving highly effective, the same
inequitable distribution that has unfolded since the
beginning of the pandemic is unfolding once again.
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Panel 4: Abrogating freedoms

Suppression of truthful information—or even affirmatively
spreading disinformation—has been a hallmark of authoritarian
regimes. News organisations have documented extensive
evidence that Wuhan officials in China covered up early
warnings of the outbreak of a novel virus, evidently placing
concerns of social stability and fears of political repercussions
from the central government above the public’s right to
information.®® Then the Chinese Government misled WHO,
and the world, about community spread.**® Although total
transparency might not have been enough to contain
COVID-19—the disease spread rapidly in countries both
transparent and dishonest about data—it is certainly possible
that it could have mitigated the impact at this crucial early
stage, particularly before the extensive travel that occurred
during the Lunar New Year. Had the government been
transparent with its data, and permitted health workers to
communicate with the public, health and political authorities in
China and abroad could have had more time to prepare,
enabling them to implement measures that might have slowed
the initial spread of COVID-19. The Chinese Government also
sentenced a journalist whistleblower to 4 years’ imprisonment,*”
while restricting life-saving medical care during early 2022
lockdowns of Wuhan and the wider Hubei province.® Even now,
the government is drastically restricting freedoms to maintain
its zero-COVID-19 strategy, including in Shanghai—where
residents found themselves denied urgently needed medical
care, and many were not even able to access food.*

The Chinese Government turned its vast COVID-19 surveillance
and control architecture against activists. It has manipulated
the app that assigns a colour to each person based on their
health status and determines whether they can travel freely to
restrict the movement of activists. This manipulation has
undermined their freedom of movement, freedom from
arbitrary detainment through unjustified home confinements,
and it has restricted their freedom of expression.””

Tanzania ceased reporting SARS-CoV-2 test results in May, 2020,”
preventing an effective response, thus violating people’s right to
health, and resumed reporting only after President John
Magufuli's death in March, 2021.7* Health workers in Egypt,
Russia, and Pakistan were detained for criticising their
governments’ response,” and Venezuela detained at least a dozen
health workers for public COVID-19 comments.”* Madagascar
investigated, detained, and imprisoned journalists and public
health experts for criticising the government or disputing official
case data.” Police in Bangladesh arrested a journalist who had
reported on health sector corruption. This arrest was part of a
series of severe measures to restrict press freedoms that—along
with others targeted for their COVID-19 coverage—ensnarled a
cartoonist whose COVID-19 cartoons offended politicians and a
writer whose offence was criticising the scarcity of personal
protective equipment.’®”°

COVID-19 penalties also especially targeted marginalised
populations, political opponents, or both. Venezuela quarantined

tens of thousands of returning refugees as a clear and intentional
political retribution. Detainees were often housed in crowded,
unsanitary conditions, without enough food, water, and medical
care, probably amounting to inhuman or degrading treatment.
Many were arbitrarily held beyond the WHO-recommended
14-day quarantine at that time.”**° Some countries also extended
quarantines beyond 14 days, from the Cayman Islands (for those
unable to get a COVID-19 test to prove they were not infected)®
to China.®2 Other countries, such as Burundi,® quarantined
individuals in crowded and unsanitary conditions. During India’s
spring, 2021 COVID-19 surge, the police targeted poor and
marginalised populations, such as people living in slums, street
vendors, and migrant workers, in arrests for violating lockdown
rules.® Such arbitrary arrests or detentions, and cruel, inhuman,
or degrading treatment of detainees, represent common human
rights deprivations.

Grabbing or holding onto power under the guise of a health
emergency is particularly corrosive to democratic values and
rights to political participation. Hungary’s Prime Minister Viktor
Orbén used emergency powers to rule by decree and target
political opponents by redirecting money away from cities,
many governed by the opposition.® Malaysia’s Prime Minister
Muhyiddin Yassin twice suspended parliament in 2020 and
2021 under the guise of COVID-19 control to prevent a vote of
no confidence, although he ultimately resigned in August,
2021.% Similarly, to bolster an ultimately unsuccesful 2021
re-election bid, Zambia’s former President Edgar Lungu used
COVID-19 regulations as an excuse to ban political rallies—even
as his own party continued to hold rallies under the pretense
that they were face mask distribution events.” El Salvador’s
President Nayib Bukele defied a Supreme Court ruling
prohibiting the government from arresting people for violating
stay-at-home orders, and suspended the national assembly.*®
Governments have used COVID-19 to justify political protest
restrictions and detaining protesters.*

In another misuse of COVID-19 restrictions, Amnesty
International reports that France, Thailand, Kazakhstan, and
Morocco were among countries where COVID-19 restrictions
disproportionately restricted the rights of assembly and free
expression.” Greece banned outdoor assemblies for 4 days in
November, 2020, coinciding with planned annual
demonstrations against the 1973 student uprising against the
military government.”

Governments have also used COVID-19 emergency powers to
manipulate political processes to their advantage, as Ethiopia’s
Government did to justify delaying its 2020 elections by a year
despite widespread opposition to the decision by opposition
parties.” Russia selectively relaxed COVID-19 restrictions in ways
that had no scientific basis—permitting sports and
entertainment events, but not outdoor gatherings—to prevent
a protest on proposed constitutional reforms.”2 Meanwhile
Uganda’s Government used COVID-19 restrictions to justify its
restrictions on press freedoms preceding the 2020 elections.”
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High-income countries secured the largest share of the
supply for themselves. Meanwhile, LMICs see people
infected with SARS-CoV-2 who might have benefited
from Paxlovid becoming seriously ill and dying.

The other main area in which cooperation was needed
was funding, both for the ACT Accelerator and to
support response and recovery in LMICs. However,
funding has been inadequate, as evidenced by the
number of people who fell into poverty and faced acute
hunger. A high-profile G20 debt service moratorium for
low-income countries™ led to only US$7 billion in
delayed payments in 2020, 24% of what countries
owed."”

The ICESCR and further human rights guidance’® are
insufficiently precise on what the human rights
“international assistance and co-operation” obligation
entails. However, given the paltry funding to support
response and recovery in LMICs compared with the
pandemic’s scale, and the highly inequitable access to
medical technologies, we believe that states, particularly
those with the greatest financial wherewithal, have
fallen short by any reasonable metric of what is
required. The UN COVID-19 Humanitarian Response
Plan of 2020 received only 40% of the needed
$9-5 billion." The world’s wealthiest countries devoted
trillions of dollars to domestic COVID-19 responses, yet
their official development assistance increased by only
3-5% in real terms (ie, taking into account inflation and
exchange rates) in 2020, including $12 billion related to
COVID-19, a mix of new and reprogrammed funds."
The following year saw some progress, with a 4-4% rise
in official development assistance in 2021, including
nearly $19 billion for COVID-19-related activities,
including the value of vaccine donations.™

Rights-impacting failures to cooperate have extended
further. Sanctions and export controls have undermined
rights abroad and violated human rights obligations to
avoid embargoes that could restrict access to medicines
and harm marginalised populations (appendix p 2), while
Russia’s unprovoked attack against Ukraine and its string
of atrocities have severely undermined the COVID-19
response and right to health more broadly. In addition,
China’s failure to cooperate with WHO’s investigation on
COVID-19’s origins, and China and Russia’s lack of
vaccine transparency, have harmed the right to health by
impeding all countries’ ability to prevent future health
emergencies and to make informed decisions on how
best to protect their populations’ health at present (see
appendix p 3).

Building back better with justice: a human

rights response to COVID-19

Human rights are paramount in the next phases of
COVID-19, as is embedding human rights into the global
health architecture going forward. We must also
strengthen health within the human rights architecture,
deepening connections between the two. Central to these

tasks is ensuring that marginalised populations and civil
society organisations that advocate alongside them are
full and equal participants in all international institutions
and in government bodies.

Our proposals (panel 5) would ensure far more equitable
and rights-respecting responses to health emergencies
and go far towards embedding the right to health in
people’s daily experiences. However, they cannot stop
governments that are unaccountable to their own people
from perpetuating rights violations. Such governments,
whose officials’ main concern might be their own power
and wealth, could well violate international law and
disregard international agreements —and even their own
constitutions—and be willing to bear any reputational
damage or international sanction that might result.
Securing the right to health also demands the hard work
of brave activists struggling to achieve democratic reforms.
Therefore, the global community must provide all possible
support.

Funding a rights-based recovery

WHO'’s Independent Panel for Pandemic Preparedness
and Response proposed an International Pandemic
Financing Facility funded at $50-100 billion to enable
countries to prepare for and quickly respond to health
emergencies,” advancing the right to health and
international assistance obligations. WHO special
assessments could raise needed funds.

Sadly, although a new financing facility is being
developed, it will be of a far smaller scale. Building on a
proposal from the G20 High Level Independent Panel on
Financing the Global Commons for Pandemic Prepared-
ness and Response, and with support from the G20 and
beyond, The World Bank is establishing and will host a
Fiduciary Intermediary Fund for Pandemic Prevention,
Preparedness and Response. The fund, with over
$1-4 billion in contributions by early September, 2022,
will build capacity at national, regional, and global levels
in such areas as disease surveillance, emergency
communications, laboratory systems, and community
engagement."'?

But funding will be needed far beyond pandemic-
related activities. Governments should urgently mobilise
funds to mitigate the harms to health and other rights,
including food, housing, and education. Governments
possess the primary responsibility for ensuring their
inhabitants’ rights and should substantially increase
domestic funding, using inclusive national processes to
develop financing strategies using the “maximum of...
available resources”,” and prioritising the needs of
marginalised populations."

Although more domestic financing is necessary,
domestic financing alone will be insufficient given the
scale of the need. An International Monetary Fund
analysis based on several case studies suggests that
pandemic setbacks could increase the Sustainable
Development Goals spending requirements in LMICs by
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Panel 5: Key recommendations for incorporating human rights into health emergency preparedness and response, and

global health and rights architecture

States, and as relevant, other actors, should:

Equitably distribute medical technologies for health emergencies

« Develop substantial and advanced vaccine development
and manufacturing capacity in all regions, including mRNA
vaccine technology, to enable rapid, universal, equitable
distribution of variant-specific and other COVID-19 vaccine
boosters, as well as vaccines during future health
emergencies or instances of regional vaccine shortage

« Agree through the World Trade Organization to waive
relevant intellectual property protections contained in the
Agreement on Trade-Related Aspects of Intellectual
Property Rights during health emergencies for medical
technologies required during those emergencies

- Establish a global equitable distribution facility with universal
country participation, which could draw on regional vaccine
manufacturing capacities, to ensure rapid, universal,
equitable distribution of diagnostics, therapies, vaccines, and
medical supplies and equipment during health emergencies

Ensure and fund rights-respecting, equitable preparations for and

responses to future health emergencies

« Adopt a pandemic treaty that integrates human rights
throughout, such as by mandating full participation of
marginalised populations in health emergency response
planning, requiring special measures to protect
marginalised populations from consequences of public
health emergencies, and requiring non-discrimination in
pandemic preparedness and response, including regarding
undocumented migrants

- Establish a global funding mechanism to strengthen health
systems and enable social protection during health
emergencies

« Establish an International Pandemic Financing Facility to
enable countries to prepare for and quickly respond to
health emergencies, or greatly increase funding for the
Fiduciary Intermediary Fund for Pandemic Prevention,
Preparedness and Response

Respect civil and political rights during health emergencies
« Through a revision of the Siracusa Principles on the
Limitation and Derogation Provisions in the International

an average of about 20% across key sectors including
health, education, and water and sanitation. The
Sustainable Development Goals funding gaps were
already immense, and the harms to health and other
rights during COVID-19 far-reaching (panel 3).
Therefore, besides meeting the UN target of 0-7% gross
national income for official development assistance as a
matter of course, high-income countries should
designate the equivalent of at least 3% of their domestic
COVID-19 stimulus, response, and recovery measures
for global assistance. Domestic COVID-19 funding from
the G20 countries (the world’s largest economies) was at

Covenant on Civil and Political Rights, a new pandemic
treaty, or a revision to the International Health Regulations,
develop specific standards regarding respect for civil and
political rights during health emergencies

» Amend the International Health Regulations to fully protect
the confidentiality and privacy of whistleblowers who
provide non-official information

Respect and protect the right to health information during health

emergencies and beyond

+ Adopt a World Health Assembly resolution on protecting
the right to health information, including by working with
civil society to establish ongoing health literacy campaigns
to combat misinformation

Strengthen the right to health and equity in national and global

health and rights architecture

» Implement a new general comment that the Committee on
Economic, Social and Cultural Rights should adopt on health
equity, including key measures needed for different
populations

+ Negotiate and adopt a Framework Convention on Global
Health, a new treaty on the right to health aimed at
national and global health equity, which would include
clear standards and mechanisms for countries to
implement to advance the right to health and establish a
robust regime of accountability

+ Establish national health equity programmes of action and
comprehensive sets of actions across social determinants of
health that encompass marginalised populations and are
aimed at health equity

« Establish, in concert with civil society organisations,
marginalised populations, and foundations, a Right to
Health Capacity Fund to support civil society right to health
advocacy and mechanisms for right to health accountability
and participation in health-related decision making

+  Adopt a World Health Assembly resolution that
incorporates key measures to implement the right to
health, including right to health assessments and health
equity programmes of action

least $14 trillion." 3% is approximately what the
USA—which has a small foreign aid budget when
compared with its gross domestic product relative to
most other high-income nations—spends from its
discretionary budget annually on foreign assistance;™ at
least as much should be expected for global public health
emergency spending. This amount of funding would be
a reasonable starting point for negotiating a global
standard.

Repayment of international debts by low-income
countries, and even many middle-income countries,
displaces funding that they could use for health,

www.thelancet.com Published online November 17,2022 https://doi.org/10.1016/50140-6736(22)01278-8



Health Policy

education, and other areas crucial to their people’s rights.
This displacement impedes the full realisation of human
rights in these countries and is at odds with the
international cooperation obligation and with building
health resilience.” In line with the call of the UN
Independent Expert on foreign debt and human rights,"
the G20 should develop a long-term rights-based and
rights-prioritised framework for debt restructuring and
cancellation. States should use all available measures to
incentivise private creditor participation.**

To meet the human rights non-discrimination
obligation, funding for marginalised populations and
traditionally marginalised areas must be a priority, now
and in future health emergencies.” Social and economic
support is needed to help children catch up with their
education, particularly children in low-income house-
holds unable to access remote learning.”” Robust funding
and comprehensive programming can counter increases
in domestic violence, child marriages, and human
trafficking.”

People who depend on the international community
for support are especially vulnerable during global health
emergencies—from both the emergency itself and from
emergency-related funding diverted from their own
specific situations. To safeguard their health and rights,
the UN Central Emergency Response Fund, which
provides urgently needed funds for underfunded
emergencies, and was far short of its $1 billion funding
target in 2020, should be bolstered.”” Funds—with a
much higher target than $1 billion—could come from
additional member dues based on regular or
peacekeeping UN budget assessment formulas.

Equitable distribution of medical technologies:
COVID-19 and beyond

High-income countries and others in a position to assist
must fully fund efforts aimed at the equitable distribution
of COVID-19 vaccines, therapeutics, and diagnostics,
including to enable COVAX and other regional and
global vaccine funding mechanisms to purchase
sufficient doses of COVID-19 vaccines. The ACT
Accelerator sought $23-4 billion from October, 2021, to
September, 2022, including $16-8 billion in grant
financing."”” Yet funding for the ACT Accelerator has
been deeply off track. As the 12-month period came to a
close, not even $6 billion in contributions towards grant
financing had been achieved.” The ACT Accelerator
continues to seek funding and will do so until at least
March, 2023, but at considerably reduced levels.”” With
the ACT Accelerator planning a transition to support
countries as COVID-19 moves from an acute emergency
to a sustained disease with new waves and variants
likely,*® questions on equitable distribution of and
funding for COVID-19 technologies over the long term
have grown only more pressing. The Board of Gavi, the
Vaccine Alliance did, however, decide to extend COVAX,
which it co-leads, through December, 2023, although

possibly folding its work into Gavi’s core programming.™

The right to health is, more specifically, the right of
everyone to the highest attainable standard of health, and
everyone equally has the right to the benefits of scientific
progress.” That means everyone should have equal
access to the most effective mRNA vaccines. Yet as 2021
came to an end, mRNA vaccines accounted for less than
a third of the doses that COVAX had secured,” and this
accounted for slightly less than 40% of doses that COVAX
had shipped by late September, 2022.*

The diminishing number of remaining unvaccinated
people in the world should have access to mRNA
vaccines. The world needs enough mRNA production
capacity for universal third shots and rapid, universal,
equitable access to booster shots, particularly important
for new variants. Yet mRNA production capacity is
concentrated in high-income countries and could be
insufficient. In late 2021, when global demand was still
outpacing supply, Pfizer/BioNTech and Moderna
expected to produce 7 billion doses in 2022.1+%

The surest mechanism for equal access is widely
distributed mRNA vaccine production capacity, building
on several mRNA production initiatives in Africa and
Latin America already under way."*" Governments
and international organisations should provide funding
and guarantee access to specialised training for
producing billions of mRNA COVID-19 vaccine doses in
LMICs, with Pfizer, BioNTech, and Moderna sharing
their technology, knowledge, and technical expertise and
licensing their vaccines to qualified manufacturers. This
collaboration between Pfizer, BioNTech, and Moderna
could happen voluntarily or through US Government
use of the Defense Production Act and any additional
contracts with the companies. All sites should have the
capacity to rapidly switch to other vaccines if they prove
more effective (eg, nasal vaccines),” and to modified
mRNA vaccines that better target variants.

One analysis found ten companies across six countries
and three continents capable of producing mRNA
vaccines if they had the necessary instructions.” South
Africa’s Afrigen announced in February, 2022, that using
publicly available data, it reproduced the Moderna
vaccine, with plans to begin clinical trials in
November, 2022."° A month later, Moderna agreed not to
enforce its patent with respect to Afrivac’s or other
vaccination efforts in 92 LMICs"—ironically, not
including South Africa itself.® Furthermore, it is
important to note that not enforcing patents is not the
same as affirmatively sharing knowledge and technical
expertise. Pfizer and BioNTech will collaborate with
Brazil's Europharma to manufacture COVID-19 vaccine
doses for Latin America," and Moderna will build a plant
in Kenya for distribution in Africa.*'*

As vaccine supplies increase, delivery bottlenecks have
now become the core obstacle to vaccination—for
example, cold storage, trained vaccinators, transportation,
equipment, and vaccination education campaigns—with
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education campaigns particularly important considering
the reduced public demand. Yet as of January, 2022,
nearly $7 billion was still required for vaccine delivery
and administration infrastructure in LMICs without
disrupting other essential health services;"® however,
some of this gap has since been filled.

WTO’s belated waiver of intellectual property rights for
COVID-19 vaccines is an important step to further
expand access and facilitate universal enjoyment of the
rights to health and scientific progress, and must quickly
be extended to diagnostics and therapies. Meanwhile,
governments should use all available legal tools and
provide funding to maximise production of all such
goods that are in short supply globally, such as COVID-19
treatments, including facilitating technology transfer.

Governments in high-income countries should take
the steps necessary to ensure equitable access to
antivirals, particularly Paxlovid. These governments need
to donate a substantial portion of the antiviral supply that
they have already secured, cease their practice of
purchasing the largest share of the global supply, and use
whatever mix of persuasion and legal tools are required
to ensure that generic versions are available to people in
all LMICs. Currently, Pfizer and the other antiviral
manufacturer, Merck, have signed licensing agreements
with the Medicines Patent Pool, making their COVID-19-
related drugs available for generic versions, with dozens
of companies planning to produce a generic Paxlovid,
but the licensing agreements exclude many middle-
income countries.” Targeted measures developed with
the full participation of marginalised communities can
ensure key technologies reach these populations.

We must not permit the next pandemic to again feature
inequitable global distribution of medical technologies.
Legal and institutional reforms could go far towards
ensuring equity within and among nations, advancing
the human rights command of equality, and giving
substance to the international assistance and cooperation
requirement.

Standing equitable distribution global mechanism for health
emergencies

Building on COVAX and aligning with the People’s
Vaccine’s principles,” a new equitable distribution
mechanism would cover vaccines, therapies, diagnostics,
and medical equipment required for health emergencies.
Participation should be universal, which could be
achieved through a pandemic treaty that all countries join
or through revised International Health Regulations.
Separate bilateral deals should be prohibited or strictly
restricted. Access could be conditioned on domestic
equitable distribution strategies and non-discrimination,
with ample guidance and support. The mechanism would
ensure priority coverage for all people under international
care. WHO and the Office of the UN High Commissioner
for Human Rights could lead an inclusive process to
develop global equitable distribution principles—focused

on the human toll rather than simply treating all countries
the same"—that the World Health Assembly could
adopt. Funds could come through special WHO budgetary
assessments.

Global stockpile

Although vaccines, therapies, and diagnostics for novel
diseases cannot be stockpiled, PPE and equipment such
as vials and syringes can be. So can diagnostics and
medical countermeasures for Ebola, severe acute
respiratory syndrome, and other known threats. Now is
the time to develop this stockpile. The UN or WHO could
launch and oversee this initiative, including agreed
financing and production, and storage spread across
countries,"™ protecting against political, security, and
logistic risks of central storage.

Intellectual property reforms

The right to health and to the benefits of scientific
progress must take precedence over intellectual property
rights. WTO should codify that during a public health
emergency TRIPS provisions are waived with respect to
needed medical technologies. More ambitiously, a WHO,
WTO, government, and civil society collaboration could
propose changes to TRIPS that would bring it in line
with human rights, with WTO members amending
TRIPS and national laws accordingly.

The right to accurate health information

The right to health includes the right to comprehensible
and accurate health-related information.” Yet we have
seen how states can stifle scientific information, or even
promote misinformation. Around the world, disinfor-
mation and misinformation campaigns have spread
rapidly across social media platforms. A World Health
Assembly resolution could urge specific actions to address
misinformation, such as sustained national health literacy
campaigns, tailored to communities, and developed and
implemented in close collaboration with civil society.
These campaigns could expand access to accurate
information and create resilience against health
misinformation.” WHO could also make the expectations
of social media and other distribution platforms clearer.

Protecting civil and political rights during public health
emergencies

Human rights law imposes strict conditions for
restricting rights in public health emergencies. The
Siracusa Principles on the Limitation and Derogation
Provisions in the International Covenant on Civil and
Political Rights provide important guidance.” Yet,
governments have largely ignored the Siracusa
Principles. The International Commission of Jurists is
revising these principles in light of the lessons learnt
from the COVID-19 pandemic. Going forward, clear
human rights standards and compliance are crucial.
These rights could be clarified in the International
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Health Regulations, a new pandemic treaty, or as an
addendum to the Siracusa Principles.

Such standards could: (1) protect people from state
over-reach, when governments use emergency powers,
such as suppressing free expression and peaceful protest;
(2) protect people’s rights during isolation, quarantine,
and stay-at-home orders, from guarding against arbitrary
arrest to ensuring access to food and medicine; and (3)
protect the right to privacy, preventing abuse of
surveillance, quarantine enforcement, risk notification,
and related technologies.

Furthermore, the International Health Regulations
should be amended to expressly clarify that the privacy
and rights of whistleblowers will be fully protected.
Currently, the International Health Regulations permit
WHO to protect confidentiality of non-state sources of
information only when “duly justified”.”

Embedding human rights into a pandemic treaty
At the time of writing this Health Policy the WHO’s
International Negotiating Body is meeting to negotiate
the terms of a pandemic instrument. The International
Negotiating Body must ensure that human rights—and
global solidarity—are at the core of a pandemic treaty.
Incorporating the global stockpile and equitable distri-
bution mechanisms, committing countries to intellectual
property rights reform, open data,” and clear standards
to protect civil and political rights would be a good start.
Further, the treaty could advance the right to science-
based health information by establishing an independent
mechanism—unencumbered by the political pressures
that WHO faces—to investigate and substantiate reports
of unexpected or unusual public health events.” It could
establish a new global funding mechanism to support
health systems and social protection programmes during
public health emergencies.™

Crucially, the treaty should require rights-based and
evidence-based national responses that incorporate
principles of equity, participation, and accountability. It
could mandate that marginalised populations fully
participate in developing and implementing pandemic
preparedness and response plans, and require countries to
take special measures to protect them from harmful
consequences of necessary emergency measures (eg,
temporary stay-at-home orders) and ensure their
access to medical technologies. The treaty could require
vaccination strategies to prioritise populations at
high risk, including migrants regardless of their
documentation.

Global health with justice embedded into
legislation and institution

All that we have proposed so far in this Health Policy
will not be enough. People will still not trust
unaccountable governments during health emergencies.
Furthermore, the extensive human rights violations
during the COVID-19 pandemic, with roots preceding

the pandemic, demand equally extensive structural
reforms. A new rights-based national and global
governance for the right to health would respond to the
daily health emergency of health inequities that
COVID-19 revealed and reinforced. Future governance,
and the mechanisms that underpin it, must ensure
equitable and effective responses to health emergencies
by embedding the right to health, accountability,
participation, and equity in global and national policies
and international responses.

Securing the right to health will vastly improve health
security for everyone, everywhere. Increased accountability
and participation would augment trust in public health
authorities, leading to improved compliance during health
emergencies and reduced vaccine hesitancy. Trust in
science and public health agencies has proven to be
perhaps the most important national asset during this
pandemic; it has been linked to decreased infection rates
and rates of fatalities per infection.” Dedicating the
obligatory maximum of available resources to health and
other rights and ending discrimination should accelerate
equitable, high-quality ~universal health coverage,
improving surveillance, disease detection, and care.”
Marginalised populations’ participation in health planning
will help ensure that when an epidemic strikes, no one is
left behind. Rights-based international standards and
mechanisms could lead to far more equitable distribution
of medical technologies. Furthermore, health equity would
substantially restrict health emergencies’ inequities—
reducing community and international spread of disease."

(1) The Framework Convention on Global Health would
be new, binding international law to reinforce and
bring greater accountability to existing right to health
obligations

(2) A new general comment on health equity from the
Committee on Economic, Social and Cultural Rights
would offer an authoritative interpretation of ways
that countries must advance health equity on the
basis of their existing economic, social, and cultural
rights obligations

(3) Health equity programmes of action would be sets of
inclusively developed national actions that would
advance health equity and the right to health through
policies, laws, funding, participatory processes, and
institutions

Right to health

Full realisation

(4) A World Health Assembly resolution on the right to
health could urge governments to use various right to
health tools, such as health equity programmes of
action, to advance the right to health

(5) The Right to Health Capacity Fund would provide
funding, specifically for right to health advocacy—
which would, in turn, strengthen accountability for
the other four proposals—and for health
accountability and participation mechanisms

Figure: Five proposals to embed the right to health throughout laws, funding, and actions

We offer five proposals to push the right to health nearer to full realisation. They each contribute towards this end

from a different direction.
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For more on the Framework
Convention on Global Health
see https://fcghalliance.org/

For more on health equity
programmes of action see
https://oneill.law.georgetown.
edu/publications/health-equity-
programs-of-action-an-
implementation-framework/

10

Several new mechanisms would accelerate action to
realise the right to health (figure). First, the Committee
on Economic, Social and Cultural Rights could issue a
general comment on health equity. It would bring
together the many equity strands of ICESCR rights,
comprehensively portraying actions to enable the highest
attainable standard of health to be realised for all, without
discrimination. Further, it could cover key topics such as
obligations for following equitable pathways towards
universal health coverage, actions required for
marginalised populations to enjoy this right equally, and
international health equity obligations.”

Second, more is possible with a treaty on the right to
health. Its power in advancing the right to health could
come through unambiguous legal obligations from
express state commitments in the treaty to specific
standards and mechanisms for implementing and
ensuring accountability to all aspects of the right to
health, including its global dimensions. Just such a treaty
has been proposed: the Framework Convention on Global
Health."”** With national and global standards such as
providing more clarity on the “international assistance
and co-operation” obligation, and implementation
mechanisms, this treaty would advance equality,
participation, and accountability, increase health funding,
and enhance transparency and accountability for all
actors, in all sectors, locally to globally."*

Third, states could develop health equity programmes
of action: comprehensive, systemic, and inclusive sets of
actions to maximise health equity. These programmes of
action would systematically encompass the structural and
other social determinants of health as they affect all
marginalised populations—and these programmes
would be developed and led by marginalised populations.
A comprehensive regime of accountability would buttress
these health equity programmes of action. International
funders could provide robust support for LMICs; however,
all countries could develop programmes of action."*

Fourth, to accelerate state action to implement the
right to health while a Framework Convention on Global
Health or similar treaty is being developed and
negotiated, the World Health Assembly should adopt a
resolution to urge states to deploy key tools for health
equity. These key tools could include health equity
programmes of action and inclusively conducted right to
health assessments of laws, policies, and projects that
could substantially affect the right to health.
The assessments would examine these from the
perspective of right to health obligations, including
non-discrimination and equality, and provide recom-
mendations on how they could be altered to better
protect and advance this right.

Finally, a Right to Health Capacity Fund (appendix p 4)
would fill a gap in the global health architecture by
financing right to health advocacy and health-
related mechanisms for participation and accountability.
A Right to Health Capacity Fund could prioritise

community-based organisations, including basic capacity
building, and have a community-led and civil society-led
governance structure.

Had these mechanisms been in place before COVID-19,
its inequities would have been far less, vaccine hesitancy
lower, health systems better prepared, adherence to
masking and physical distancing recommendations and
mandates greater, and vaccine distribution faster and
more equitable than they actually were. These
instruments of both health justice and pandemic
preparedness should be established before the next
health emergency strikes.

Global health security and human rights:

an inseparable combination

COVID-19 has created a catastrophic record of how
human rights shortcomings undermine pandemic
preparedness and response, and how health emergencies
undermine human rights and fuel further violations.
Equity demands treating health as a global public good
and creating new legal instruments grounded in rights
and equity. A reimagined, strengthened global health
architecture, with human rights as its foundation, would
be a fitting monument to the tens of millions who have
died and suffered grievously—and would better prepare
the world to address climate change, antimicrobial
resistance, and other global threats. Furthermore, it
would enable a swift, effective response the next time a
novel or emerging infection threatens the globe—
honouring the dignity of each of us.
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