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ABSTRACT

Objectives To study the frequency of observed cases

of disciplinary law complaints concerning transgressive
behaviour in Dutch healthcare by analysing disciplinary
cases handled in Dutch disciplinary law.

Design Retrospective review of complaints in the Dutch
disciplinary law tribunals from the period 1 January 2015
to 1 January 2020.

Setting Dutch healthcare.

Method Descriptive retrospective study. All judgements
at regional disciplinary tribunals in the first instance from
the period 1 January 2015 to 1 January 2020 concerning
transgressive behaviour were investigated. The following
was studied: year of judgement, number and nature of
complaints, type of complainants, profession of defendant.
Results Over the study period, 139 complaints about
transgressive behaviour were handled, 90 of which
involved sexual behaviour. 66/139 complaints were
submitted by patients themselves (47.5%). Most
complaints were directed against physicians (44.6%;
n=62), followed by nurses (30.2%; n=42), psychologists
(11.5%; n=16) and physiotherapists (7.9%; n=11).

80.6% of the complaints were directed against a male
healthcare professional (OR 4.25; 95% Cl 1.7590 to
10.2685; p=0.0013). 104/139 of the complaints originated
from an outpatient work setting and about half of the
complaints originated from mental healthcare. Of the 90
disciplinary cases in which the complaint was related

to sexually transgressive behaviour, 83.3% (n=75) were
ruled to be substantiated (5 of which partially) with a
measure imposed in all cases: 6 formal warnings (8%),

11 reprimands (14.7%), 10 denials (partial suspension)
(13.3%), 26 temporary suspensions (34.7%) and 22
cancellations of the licence to practice (29.3%).
Conclusion This study describes jurisprudence of
disciplinary cases about transgressive behaviour of
healthcare professionals in the Netherlands. The results of
this study can be used to monitor trends in observed cases
of transgressive behaviour.

INTRODUCTION

Patients are in a vulnerable position during
contact with healthcare professionals, as they
are directly dependent on them for receiving
care. Patients must be able to rely on their
healthcare providers not to abuse this trust.

N

3

Strengths and limitations of this study

» This study uses primary source data: anonymised,
publicly available jurisprudence from the Dutch dis-
ciplinary law tribunals.

» This study is limited by the inherent limitations of
the website of the Dutch disciplinary law tribunals.

» This study is limited to healthcare professionals
that are registered under article 3 of the Dutch
Healthcare Professionals Act.

» This study is limited to numerical analysis: no con-
clusive explanatory insights or hypotheses can be
generated with this.

Indeed, most medical students swear some
kind of oath or declaration, on entry to
medical school or at graduation, as an explicit
commitment to ethical behaviour.'™ In fact,
the Hippocratic Oath expressly denounces
boundary transgressions, such as sexual trans-
gressive behaviour. ‘Into whatsoever houses I
enter, I will enter to help the sick, and I will
abstain from all intentional wrong-doing and
harm, especially from abusing the bodies of
man or woman, bond or free. A

Despite such oaths, promises and inten-
tions, transgressive behaviour occurs within
healthcare. In this paper, the focus is on
behaviours by healthcare workers that have
adverse interpersonal consequences or
violate the patient—professional relation-
ship or trust. Such boundary violations
come in many varieties. Sexual transgressive
behaviour consists of any form of behaviour
that is sexual of nature and violates bound-
aries of the victim, either mental or physical.
This includes having a sexual relationship,
performing sexual acts, assault or sending
sexually explicit messages or comments.

The scarcity of literature on the subject of
misconduct in healthcare possibly indicates a
possible underestimation of the magnitude of
the problem. In recent years, more attention
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has been paid to sexually transgressive behaviour in
society such as the #MeToo movement.” It is possible
that this has influenced both healthcare providers and
patients: on the one hand by sharper boundaries, on the
other hand by a lower threshold for reporting unaccept-
able behaviour.

Against this background, we examined disciplinary
actions taken against healthcare providers for either
professional or sexual misconduct. This includes any
behaviour that causes physical, mental or emotional
damage to patients.’ ” Despite the immorality of these
actions, previous research® found that about 0.1% of all
licensed US physicians had been subject to disciplinary
action for sexual misconduct, approximately 9.5 per 10
000 physicians every 10 years. In comparison, a similar
study from Canada’ found disciplinary action for 15.5
per 10 000 physicians per 10 years; 1.6 times higher
than in the USA. This difference likely reflects faster
detection of transgressive behaviour in Canada; there is
no evidence to suggest that Canadian doctors are more
susceptible to sexually transgressive behaviour than their
American counterparts. Perhaps the litigious culture in
the USA plays a role in this. Seen in that light, the ques-
tion is to what extent available literature can be extrap-
olated to other countries, with different litigation and
different procedures for complaints and disciplinary
action. Emerging literature about transgressions by other
healthcare providers, such as nurses and physiotherapists,
provides additional insight into the scope of these issues.
For example, a survey among Australian physiotherapists
found that respondents were aware of a colleague who
had dated a patient (33%) or ex-patient (60%)."° A Swiss
study on sexual contacts between nurses and patients in
psychiatric hospitals found that 17% of male and 11% of
female respondents reported having had such contact,
which 94% of respondents considered ‘inappropriate’.'!

To add to the scant literature on this topic, in this study,
we aimed to provide insight into (sexually) transgres-
sive behaviour by analysing disciplinary cases handled
in Dutch disciplinary courts. Our objective was to study
frequency of observed cases, content and outcome of
disciplinary law complaints concerning transgressive
behaviour against Dutch healthcare professionals.

METHODS

This study used publicly available information about disci-
plinary law cases in the Netherlands. We will outline the
context first, before providing details on the data collec-
tion and analysis.

Context of Dutch disciplinary law

The system of disciplinary law differs from country to
country. In the Netherlands, disciplinary law for physi-
cians was introduced in 1928, and updated in 1993 to also
include other healthcare professionals under the Health-
care Professionals Act (Dutch: Wet BIG).'? The goal of
Dutch disciplinary law is (1) to guard and improve the

quality of healthcare, (2) to protect patients from incom-
petent and careless behaviour, and (3) to enhance public
trust in the medical profession.'*'* It differs from civil law
in that complainants can not file for financial compensa-
tion and the disciplinary tribunals cannot impose prison
sentences or other penal punishments.

Two other systems for dealing with patient complaints
exist in the Netherlands. All hospitals and healthcare
practices are obligated to have an internal system for
patients to file complaints. Another option for patients
is to file a claim at the civil court. For the purpose of this
study, we focus on complaints handled by the Dutch disci-
plinary tribunals.

In principle, any ‘directly interested party or stake-
holder’ can file a complaint against any individual health-
care provider. In practice, this stakeholder often is a
patient, their partner or close relative.””” An employer
or healthcare institution can also file a complaint, as can
the Health & Youth Care Inspectorate (IG])'® and health
insurance companies. The IGJ is a Dutch institution, part
of the Ministry of Health, that supervises public health in
the Netherlands.

All complaints are handled by one of the five regional
disciplinary tribunals (RDTs; Amsterdam, The Hague,
Eindhoven, Groningen and Zwolle). After an RDT
decision has been made, both the complainant and the
defendant can appeal to a central disciplinary tribunal for
healthcare (CDT).

The tribunal reviews complaints according to standards
set out in Dutch law: the goal is to determine if there was
any act or omission directed at a patient that went contrary
to what is considered appropriate by the medical profes-
sion. On receipt of a complaint, the tribunal determines
whether the complaint meets the requirements (eg, justi-
fied stakeholder). A copy of the complaint is sent to the
defendant with a request for a written response, and the
complainant can file a second statement in reply. The
disciplinary tribunal can ask for additional information
from, for example, other healthcare workers involved
in the case or relevant experts. After this phase of infor-
mation gathering, the tribunal calls for a private hearing
between both parties. This hearing is not mandatory, and
is intended as mediation to seek a resolution between
plaintiff and defendant. If the case remains unresolved,
it moves to the tribunal for full review of the written state-
ments. The tribunal can either find the complaint inad-
missible and reject it at this point, or move it to public
hearing. A rejection is always accompanied by a moti-
vated report. Both parties and their legal representation
are invited to the public hearing. There is opportunity to
provide further information and if parties or the tribunal
want to hear external experts or witnesses, they are also
heard. Based on the public hearing, the tribunal provides
a written judgement which is published anonymously
online on a dedicated government website: https://
tuchtrechtoverheidnl. The complete process from
complaint to decision, takes between 9 and 12 months."
If the complaint is substantiated and the healthcare
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professional is found to be at fault, a number of disci-
plinary measures can be imposed: the range includes a
formal warning or reprimand, to a fine (paid to the state)
or a suspension (temporary or permanent) from practice.
No patients were involved in the design or conduct of this
study.

Study design and sample

This investigation was carried out in June-September
2020. We used the public website https://tuchtrecht.over-
heid.nl, which contains all the rulings of disciplinary cases
handled by the tribunals. Rulings contain a summary of the
complaint, often with verbatim examples, and a summary
of the complainant and defendant’s point of view, with an
annotated discussion of the legal considerations and final
verdict. We collected all published complaints as handled
by the regional tribunals between 1 January 2015 and 1
January 2020 by means of a systematic keyword search
on the Dutch word ‘grensoverschrijdend’, which means
‘transgressive’. For the sake of completeness, we have not
limited ourselves to the category ‘transgressive behaviour’
assigned by the tribunals, but searched and analysed the
full text of all rulings. This resulted in 265 rulings, 81 of
which were ruled by the CDT and 184 by the RDT. For
this study, we disregarded the complaints in appeal, that
is, handled by the CDT, because of the time delay in
which cases are assessed at the CDT (>1 year after submis-
sion). We then read all cases and excluded all cases where
the complaint was not about unacceptable behaviour
of the care provider (37 cases were excluded because
it involved transgressive behaviour of the patient; 147
cases remained). Inclusion criteria were: (1) complaint
against health professional, (2) complaint about trans-
gressive behaviour from health professional. We classified
these disciplinary cases on the basis of the year of deci-
sion, nature of the complaint (eg, sexual misconduct or
professional misconduct), type of complainant (patient,
family, employer, healthcare inspection), decision and
treatment setting (clinical, ambulatory, independent,
etc). This showed that in eight cases the respondent
was both a registered psychiatrist/psychologist/doctor
and a psychotherapist, so that two statements about the
same complaint were included. We have combined these
cases as ‘psychiatrist/psychotherapist’ and ‘psychologist/
psychotherapist’, respectively. This left 139 unique cases
for further analysis. Because of limitations in the registra-
tion of medical specialists in used website, we could not
differentiate between child and adult psychiatrists. We
report both filed (ie, unsubstantiated) and substantiated
cases in this paper as the reason why complaints are filed
in itself is worthy of study, and follows methodology used
in similar studies in other countries.

Statistical analysis

Statistical analyses were performed using R (V.3.6) 11. We
used descriptive statistics, ORs and X* where appropriate.
For all analyses (all tests two sided), a p<0.05 was consid-
ered statistically significant.

Patient and public involvement
No patients were involved in the design or conduct of this
study.

RESULTS

Number of handled complaints

In the period 2015-2019, the five RDTs handled 5116
complaints in total, 139 (2.7%) of which concerned
transgressive behaviour by healthcare professionals, on
average 27.8 per year.

Type of misconduct

64.7% (90/139) of the substantiated complaints
concerned sexual transgressive behaviour. In the other
49 substantiated cases the transgressive behaviour was of
non-sexual nature. Examples include intimidation, theft
(using the patients bank card to obtain money), or fraud
(falsification of medication prescriptions).

Defendant profession

The most complaints were made against physicians
(44.6%;n=62), followed by nurses (30.2%; n=42), psychol-
ogists (11.5%; n=16), physiotherapists (7.9%; n=11) and
other healthcare providers (table 1). Within the group
of physicians, the largest group consisted of psychiatrists
and general practitioners (respectively, n=21 and n=19;
33.8% and 30.6%), followed by medical residents (16.1%;
n=10). Of the nurses, one out of five worked as a nurse in
the field of psychiatry (19%; n=8). In 2020, there were 72
834 registered physicians, 194 325 nurses, 16 079 psychol-
ogists and 4986 psychotherapists in the Netherlands.”
When corrected against these numbers of registered
professionals, this means over the b-year period of the
study, complaints were made against respectively 0.085%,
0.022%, 0.10% and 0.22% of physicians, nurses, psychol-
ogists and psychotherapists.

Defendant work setting

74.8% (n=104) of the complaints concerned defendants
in an outpatient treatment setting (including general
practice, physiotherapy, dentist office, home care),
followed by hospital/in patient/clinic (18.0%; n=25).
Forensic settings and private situations (eg, ex-lovers
or family of the defendant) each accounted for five
complaints (both 3.6%). The outpatient setting can be
further divided into outpatient of a mental health institu-
tion or hospital (76%), self-employed physician (private
practice) (17.3%) and home care (2.9%) and sheltered
housing (2.2%). Of the 139 complaints of transgressive
behaviour, 51.8% (n=72) came from mental healthcare.
This is comparable for sexually transgressive behaviour:
52.2% (n=47) comes from mental healthcare. Statisti-
cally speaking, filed complaints of sexually transgres-
sive behaviour do not occur more often in the group
of mental healthcare professionals, compared with the
group of care providers outside of mental healthcare (OR
1.05; 95% CI 0.523 to 2.11; p=0.892).
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Table 1 The number of handled complaints regarding misconduct/transgressive behaviour, per year and defendant profession

Year
Defendant 2019 2018 2017 2016 2015 Total
Cosmetic physician 1 1
Dentist 2 2 1 5
District nurse 1 1
General practitioner 5 3 6 3 2 19
Gynaecologist 1 1 2
Gynaecology resident 1 1
Insurance physician 1 1
MD (not specialised) 1 1 3 4 9
MD/psychologist 1 1
Mental healthcare worker 1 1
Nurse 10 5) 5) 6 88
Occupational physician 2 1 3
Orthodontist 1 1
Paediatrician 1 1
Pharmacist 1 1
Physiotherapist 4 1 4 1 1 11
Plastic surgeon 1 1
Psychiatrist 4 1 3 2 3 13
Psychiatrist/psychotherapist 2 1 2 8 8
Psychologist 1 1 4 3 1 10
Psychologist/psychotherapist 1 2 2 5
Psychotherapist 1 1
Rheumatology resident 1 1
Social psychiatric nurse 1 2 2 1 2 8
Surgeon 1
Total 30 24 42 16 27 139
Defendant gender (n=75) were ruled to be substantiated (5 of which

The majority of the defendants was male; 80.6%.
For complaints about sexual transgressive behaviour
this percentage was 88.9%. The OR that a complaint
concerning sexual transgressive behaviour was made
against a male versus a female healthcare professional is
significantly higher (OR 4.25; 95% CI 1.7590 to 10.2685;
p=0.0013).

Complainants

Most complaints were filed by the patient themselves
(n=66;47.5%), of which 75.8% were female. The IG] filed
41 complaints (29.5%), followed by (former) employer
of the defendant (n=19;13.7%) and patient relatives
(n=16;11.5%). The other complaints were filed by an
employee (2), insurance company (1) and friend (1) of
the defendant.

Disciplinary court decisions (including substantiated cases)
Of the 90 disciplinary cases in which the complaint
was related to sexually transgressive behaviour, 83.3%

partially). Of the remaining complaints, 13 complaints
were declared unfounded and two complainants were
inadmissible. Of the 75 justified complaints of sexual
misconduct, a measure was imposed in all cases: six
formal warnings (8%), 11 reprimands (14.7%), 10
denials (partial suspension) (13.3%), 26 temporary
suspensions (34.7%) and 22 cancellations of the licence
to practice (29.3%). Table 2 provides an overview of the
decisions broken down into sexual and non-sexual trans-
gressive behaviour.

Of the 49 complaints involving non-sexual transgressive
behaviour, approximately half (26; 53.1%) were ruled
to be substantiated. The number of severe disciplinary
measures, such as suspension and cancellation of the
licence to practice, was lower than for the group of sexu-
ally transgressive behaviour. In one case (2%) no sanc-
tion was imposed, six warnings (12.2%), 6 reprimands
(12.2%), one denial (2%), five suspensions (10.2%) and
seven cancellations (14.3%).
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Table 2 Tribunal decisions for sexually and non-sexually
transgressive behaviour

Sexually transgressive

behaviour
Decision Yes No Total
Inadmissible 2 0 2
Unfounded 13 23 36
Partially substantiated 5 0 5
Warning 1 0 1
Reprimand 1 0 1
Suspension 2 0 2
Cancellation 1 0 1
Substantiated 70 26 96
No measure 0 1 1
Warning 5 6 11
Reprimand 10 6 16
Denial 10 1 11
Suspension 24 5 29
Cancellation 21 7 28
Total 90 49 139

Of the 41 complaints submitted by the IG] (35 of
which involved sexually transgressive behaviour and 6
cases of non-sexual misconduct) 39 (95.1%) resulted in
a disciplinary measure, accounting for 39% of the total
of the imposed measures for unacceptable behaviour.
Complaints submitted by (former) employers also rela-
tively often resulted in a disciplinary measure; all 19
complaints submitted by (former) employers were
upheld and a disciplinary measure was imposed 18 times
(including 5 cancellations of licence to practice and 6
(conditional/temporary) suspensions). This percentage
of disciplinary measures is considerably lower for
complaints submitted by patients. Of the 66 complaints
submitted by patients, about half (31) were declared
unfounded. One complainant was inadmissible (former
employee of the defendant). The other 34 complaints
resulted in a disciplinary measure (51.5%); 6 cancella-
tions, 12 suspensions, 7 reprimands and 9 warnings.

The OR that a complaint submitted by the healthcare
inspection is declared substantiated, compared with a
complaint submitted by a patient, is significantly higher
(OR 11.32; 95% CI 2.5796 to 49.6987; p=0.0013). For
complaints submitted by (former) employers, compared
with complaints submitted by patients, the OR was also
significantly higher (OR 36.74; 95% CI 21299 to 633.7194;
p=0.0131).

Sexual transgressive behaviour

Over the research period, we found 90 cases featuring
sexual transgressive behaviour, on average 18 cases per
year. These represent 64.7% of all complaints about trans-
gressive behaviour, with the remaining 35.3% concerning
non-sexual transgressive behaviour. The substantiated

cases mean 3.7 imposed measures for sexual transgressive
behaviour per 10 000 healthcare professionals per 5 years.

DISCUSSION

This study describes the number and nature of handled
disciplinary complaints about transgressive behaviour
from registered healthcare professionals in the Nether-
lands in the 5-year period, 2015-2019. Here, we discuss
the main findings and place them in an international
context. Set against international literature, a few things
stand out, which we will discuss below.

We focus on the vulnerable circumstances of mental
healthcare and self-employed physicians (private prac-
tice), gender differences and sexual transgressions as
specific reasons for disciplinary complaints.

Vulnerable circumstances in mental healthcare

Despite the fact that in the Netherlands mental health-
care is relatively small compared with the rest of health-
care with 6.5% of all healthcare professionals working
in mental healthcare, half of the number of disciplinary
complaints about unacceptable behaviour is originating
from this sector. Several possible explanations may
exist. First of all, the patient group is often complex, in
which part of the patient pathology is actually expressed
through interpersonal contact.”’ In addition, in mental
healthcare in general and in psychotherapeutic treat-
ments in particular, there are more frequently long-term
treatment contacts; leaving more room for the develop-
ment of transference and countertransference® ! which
carries risks of transgressive behaviour. In addition, the
nature of these treatment modalities plays a role, often
without the four-eyes principle.

The overrepresentation of physicians, psychologists
and psychotherapists, compared with other healthcare
professions, deserves attention. Similar ratios were found
in USA,8 227 Australian,Q8 2 Canadian,9 30 English31 and
New Zealand®™ * studies. With regard to unacceptable
behaviour by psychiatrists/psychotherapists, a review
described that awareness, education and supervision can
help to prevent unacceptable behaviour, but that ulti-
mately the self-reflective capacity of the care provider
should act as a warning system.”” However, research shows
thatsuch a warning system cannot be taken for granted'’*’
and that male interns in particular have a different view of
this than doctors.” Boundary violating behaviour during
medicine study also appears to be predictive of receiving
a complaint later in ones career as a doctor.” ** More
attention to this subject therefore seems necessary in
undergraduate medical education, postgraduate training
and continuing medical education. Additional training
could be offered to learn about recent developments in
jurisprudence.

Gender differences
Second, the maleifemale ratio. Overall, 80.6%
(n=112/139) of the complaints regarding misconduct
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concerned male healthcare professionals. Of the
complaints regarding professional (ie, non-sexual)
misconduct 65.3% concerned men (n=32/49). Of the
sexual misconduct complaints 88.9% concerned male
healthcare professionals (n=80/90). Research specifically
into the gender of healthcare professionals and (disci-
plinary complaints about) sexually transgressive behaviour
is not available. Previous research®? *= sparsely report
specific breakdowns by gender and by nature of the
misconduct, however, across all disciplinary complaints,
between 60% and 90% of the defendants were male. None
of these studies reported the nature of the transgressive
behaviour. Seen in that light, the question remains to
what extent the Dutch situation is comparable to other
countries. A meta-analysis of 32 international studies
into general (disciplinary) lawsuits against doctors, not
specifically about unacceptable behaviour, showed that
men were almost two and a half times more likely to be
subjected to it than women.* It has been suggested that
female doctors have more (personality) characteristics,
such as self-awareness and empathy, that would benefit a
doctor—patient relationship,” which could lead to fewer
complaints.*' Naturally, other aspects that are not related
to individual healthcare professionals, such as patient
population and work environment, also play a role. Amer-
ican research showed that certain patient characteristics
(such as female gender and young age) and certain physi-
cian characteristics (including male gender, age over 39
years and working solo in a non-academic setting) were
associated with sexually transgressive behaviour by the
doctor.*?

Sexual misconduct

In this study, we found 3.7 imposed measures for sexual
transgressive behaviour per 10 000 healthcare profes-
sionals per 5 years, which seems comparable to US figures
(+9.5 per 10 000 physicians per 10 years) and lower than
reports from Canada (+15.5 per 10 000 doctors per 10
years). Of course the term ‘healthcare professionals’
contains more disciplines than physicians/doctors, which
makes direct comparison difficult. Future research might
address these differences, in particular whether the
nature of transgressive behaviour differs between coun-
tries, or between cadres of healthcare professionals.

Strengths and limitations

This study is the first to analyse handled disciplinary law
cases of transgressive behaviour by Dutch healthcare
professionals. This study adds to the existing body of
research. Limitations of this study concern the inherent
weaknesses in the used website http://tuchtrechtover-
heidnl. We have limited ourselves to the number of
complaints handled, in contrast to, for example, the
number of complaints submitted (the latter complaints
are not publicly accessible). In addition, we have limited
ourselves to complaints handled by the RDTs: for some
of the complaints, this may have led to a different
decision on appeal to the Central Disciplinary Court.

Due to the structure of disciplinary law in the Nether-
lands, complaints are limited to professionals as regis-
tered under the BIG. The IG] recently reported that in
2019 they received 290 reports of sexually transgressive
behaviour by care providers, in which 99 cases had been
consulted with the police.” This number is lower than the
number of disciplinary cases handled in that year (30).
A possible explanation for this is that (some) of these
reports concerned care providers who do not fall under
the BIG and therefore do not fall under the disciplinary
law for healthcare, or that a disciplinary complaint has
not (yet) been handled or filed for all of these reports.
Finally, we have limited ourselves to numerical analysis:
no conclusive explanatory insights or hypotheses can be
generated with this.

CONCLUSION

This article describes the first study into jurisprudence of
disciplinary cases about transgressive behaviour of health-
care professionals in the Netherlands. We have described
the number and type of disciplinary complaints and
placed them in the context of the literature. In the period
2015-2019, there were 139 unique disciplinary complaints
about transgressive behaviour, an average of 27.8 per
year. Of all disciplinary complaints about transgressive
behaviour, two-thirds (64.7%) concerned sexually trans-
gressive behaviour (18 per year). Most complaints were
directed against physicians, followed by nurses, psycholo-
gists and physiotherapists. Among the physicians, psychi-
atrists (/psychotherapists) and general practitioners were
most represented. Three quarters of the disciplinary
complaints about transgressive behaviour came from an
outpatient setting. About half of the complaints originate
from mental healthcare. Male healthcare professionals
seem overrepresented. These findings are relevant to
healthcare professionals, health lawyers, professional
organisations, employers, educators and policy-makers.
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